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Introduction

The treaty of Amsterdam defined employment policy as an area of common concern among the EU Member States and gave a procedure for the coordination of Member State policy based on soft law in combination with cyclical processes of multilateral surveillance and peer review. New forms of peer governance, with various degrees of hardness in terms of enforcement mechanisms, have been developed in a number of areas the last decade, ranging from the fairly hard fiscal policy coordination to the soft Open Method of Coordination (OMC) applied, for instance, in the fields of social inclusion and pension reform (see Borrás and Jacobsson, 2004; Hartwig and Meyer, 2002). Forms of governance based on other mechanisms of policy coordination than supranational legal regulation are emerging as increasingly important in the EU.

This chapter will analyse the pecularities of the Open Method of Coordination (OMC) as compared to earlier uses of soft law in the EU. It is argued that soft law functions differently when used in a basically intergovernmental cooperation with Member State authority retained, as in the case of the OMC, than when used in the areas where the EC has exclusive competence. In the former, a refined system of monitoring is complementing the setting of soft rules, and the mode of governance in this case relies on a processual dynamic rather than a legal logic.  In this mode of governance, soft law is merely one component, and there are a number of complementary techniques to try to make soft law politically and socially binding. Hence I will speak of ’soft governance’, with governance referring to the configuration of instruments and methods used to achieve the desired coordination and convergence of Member State policies.
 

The chapter will analyze how this mode of soft governance operates, focussing in particular on the employment policy field, identifying the instruments of policy coordination as well as the more subtle mechanisms and dynamics at work. In a sociological perspective, where does soft law gets its regulatory capacity and force? A number of such soft governance mechanisms are identified. Moreover, it is argued that this mode of governance builds on both voluntary learning and negotiated coordination, on both dynamics of deliberation and discipline, learning and pressure, and it must balance carefully between those poles. 

The Open Method of Coordination: Instruments and procedures

The development of the OMC was a gradual process. With the treaty of Maastricht, a treaty based (Art. 99) coordination process in economic policy, built around annual broad economic policy guidelines and peer review, started. In employment policy, the first attempt to coordinate policies among the Member States was the so called Essen process. The European Council in Essen in December 1994, established a number of common employment policy objectives and a system for monitoring, where the Member States were to make annual reports on their progress to the European Council. This was a weak monitoring procedure, but it had the function of committing the member governments to the idea of joint objectives in employment policy. 

Policy coordination was then further developed and institutionalised in the treaty of Amsterdam and its Employment Chapter (Art. 125-130), in which the Member States committed themselves to treat employment policy as an area of ‘common concern’ and coordinate their actions accordingly. The annual procedure that has developed from the treaty and from the ’job summit’ in Luxembourg in November 1997, is that the Commission drafts Employment Guidelines that eventually are decided upon by the Council by a qualified majority vote. An Employment Committee (EMCO) was set up as an advisory body in the process of drafting the guidelines, consisting of two officials from each Member State and two Commission officials. It shall in its work consult the European social partners. The European Parliament, the Economic and Social Committee, and the Committee of the Regions are also consulted in the policy process. Based on the guidelines, national governments are to produce annual National Action Plans on employment (NAPs), where also the implementation of the guidelines is to be reported. The NAPs are in turn submitted to the Commission for cross-national comparison and evaluation. Moreover, the Member States are reviewing each others’ results in the Employment Committee (peer review). The results of the assessments are published in the Joint Employment Report drafted by the Commission and approved jointly by the Commission and the Council. The formal task of supervising Member State implementation of guidelines rests with the Council, which can, on a qualified majority vote, make recommendations to individual Member States to adapt their policies according to the guidelines. Since the governments have already accepted the common guidelines, the country-specific recommendations are supposed to put pressure on them to live up to previous commitments.

The model of soft policy coordination was further developed and extended to new areas at the Lisbon summit, now under the name ’Open Method of Coordination’. The Lisbon summit in March 2000 set a new strategic goal for the EU, namely ‘to become the most competitive and dynamic knowledge-based economy in the world capable of sustainable economic growth with more and better jobs and greater social cohesion’ (Presidency conclusions, Lisbon 2000). It was envisaged that implementation of the strategic goal would be facilitated by applying a ‘new Open Method of Coordination’ as the means of spreading best practice and achieving greater convergence towards the main EU goals. Its key elements were defined as: 1) common guidelines established at EU level, 2) to be translated into national and regional policy by setting specific targets and adopting measures; 3) establishing of quantitative and qualitative indicators and benchmarks as a means of comparing best practice; and 4) periodic monitoring, evaluation and peer review. The OMC was to be organised as a ‘mutual learning process’. It was decided to apply the OMC in the field of social inclusion, and it was also envisaged for the areas of education, information society and enterprise policy. Later the use of the OMC has been extended also to the field of pension reform, immigration policy, and research and innovation policy. The monitoring process was strengthened in that a spring meeting with the Europan Council was to be held annually to assess reform progress. The OMC provided a formula that yielded coherence to the already existing coordination procedures and practices as well as made possible expansion of the cooperation model to new areas.

The employment guidelines were initially structured in four pillars: improving employability, developing entrepreneurship, encouraging adaptability, and strengthening the policies for equal opportunities. Later, a number of horisontal objectives were introduced, which made the guidelines rather compex. The four pillar structure was revised at the Brussel summit in June 2003 in order to mainstream the European Employment Strategy (EES) with the Lisbon strategy, but also to respond to Member State criticism of too much complexity and in sometimes a too high level of detail of the guidelines. Also, all the coordination processes meant a considerable work-load for civil servants, sometimes with considerable overlap with other processes. The pillar structure was replaced by three objectives: full employment; quality and productivity at work; and cohesion and an inclusive labour market. Moreover, it was decided that the guidelines will normally only be decided every third year, while NAPs were still to be delivered annually. Another novelty in the revision of the EES was a synchronisation between the broad economic policy guidelines and the employment guidelines.  

Policy coordination has come to take different shape in different areas depending on the issues at stake (Borrás and Jacobsson, 2004; Hartvig and Meyer, 2002). Coordination procedures differ in terms of reach, compliance mechanisms, voting rules, involvement of actors, the level of detail of targets and objectives. Some processes are treaty-based, others not. While the OMC, according to the ideal-type outlined in Lisbon, is formally intergovernmental, the coordination procedure in the case of employment policy includes supranational elements, such as the use of qualified majority voting on recommendations and guidelines, and an important role for the Commission as initiator, indicating a new combination of domestic policy-making and European level cooperation. The EES also has a clear treaty base (Art. 125-130). It means that while the guidelines and recommendations are formally non-binding, the Member States have in the treaty committed themselves to a number of general objectives (eg. to develop a co-ordinated strategy for employment and particularly for promoting a skilled, trained and adaptable workforce and labour markets responsive to economic change) as well as to a particular monitoring procedure (with guidelines, annual reporting, etc). Nevertheless, despite its treaty base, the EES does not build on hard law (regulations, directives) but on soft law (guidelines, recommendations, indicators, benchmarks) in combination with other soft governance mechanisms (peer review, benchmarking, actor involvement, networking and partnerships). 

Soft law is certainly not a new tool in EU social policy (see Cram, 1997), but the use of soft law in the social field has increased considerably in the EU from the 1990s onwards. The increased emphasis on the proportionality and the subsidiarity principles, the possibility for flexible integration, and the enlargement, indicate that the use of soft law is likely to continue to increase (Landelius, 2001, p.90). The launching and rapid expansion of the OMC confirms this picture. But the OMC differs in important respects from earlier uses of soft law in the EU.

Soft law in the EU

Soft law refers, in the EU context, to action rules which are not legally binding but which are intended to influence Member State policy, such as recommendations, resolutions, or codes of conduct (Kenner, 1995; Landelius, 2001; Snyder, 1993; see also introduction to this volume). Soft law acts entail neither rights nor obligations for the Member States or its citizens and implies no formal sanctions. Yet, they do entail normative commitment (Trubek and Trubek, 2003), and may have practical political and in some cases also legal effects. It is clear from the history of European integration that the European Court of Justice has in many cases considered soft law legally relevant, payed attention to it and, moreover, considered the general loyalty principle in the treaties (Art. 10) to be applicable also in the case of soft law. The Court does not seem to make a sharp distinction between hard and soft law but rather sees to the content of the legal act in question (Kenner 1995; Landelius, 2001 with references). At least this is clear in the areas where the Community has exclusive competence (see Aldestam in this volume). 

Snyder (1993, p.8) has argued that the meaning of soft law in the EU is to a large extent determined by the practice of the Community institutions. Historically, the willingness of the European Court of Justice to consider Community soft law has been instrumental. In particular, the Commission and the Court in interaction have determined the role and meaning of soft law. By considering soft law as legally relevant the Court has been able strengthen the binding power of those rules. However, in the case of the OMC, the Court is excluded from the process, which is considered an intergovernmental cooperation, covering areas which are legal competencies of the Member States. 

I will point to seven aspects that make the OMC distinct from the old soft law procedures and contents (see also Borrás and Jacobsson, 2004). Firstly, the essentially inter-governmental oriented approach of the OMC differs from the supra-national oriented approach to soft law in the EU. In the latter, the Commission and the Court in interaction have largely determined the role and meaning of soft law. The willingness of the Court to consider Community soft law as a source of law has been decisive for the inclusion of this non-binding form of regulation within the ‘acquis communautaire’ (Snyder, 1993). Especially, in the areas where the EU has exclusive competence, the Court has frequently considered soft law legally relevant and with legal effect (Snyder, 1993; Landelius, 2001). In the OMC, there is another constellation of actors involved, which will be decisive for the role and function of soft law. The Court has no role to play. Instead, the Commission and the Council (or European Council) in interaction determine the development and content of the OMC,
 hereby relying to a larger extent on a political rather than legal logic, in the sense that political feasibility and power relations rather than legal intentions ultimatitely are the decisive factors. Yet, as mentioned, the coordination of employment policy is treaty-based. It may be that in the future, action or non-action in relation to the treaty-based policy coordination processes will be subject to judical supervision of the Court. However, so far the Court has chosen not to engage, and it would most certainly not be considered a legitimate actor if it did so. 

Secondly, not only is the OMC is a political rather than legal cooperation, it builds on a high level political participation. This refers as much to the policy formulation phase, through the input of the Council of ministers and the European Council (Begg et al., 2003), as to the monitoring phases (think of the European Council spring summits). This makes the OMC different from the peer review process of an organisation like the OECD, where the monitoring phases are typically managed at an administrative level (see Marcussen, this volume; Niklasson and Jacobsson, 2003).

Thirdly, the clear procedural mechanisms and the high-level political participation in the monitoring phases entail further more mutual commitments and peer pressure mechanisms than the ad-hoc and weak procedures of previous soft law mechanisms in the EU. The same can be said about the iterative character of the process, which reinforces these possibilities of peer pressure and political commitment. Deliberation and problem-solving processes are cyclical instead of sequential, strengthening the political exposure of non-compliers and of best/worst performers. The processual dynamics of the OMC will be explored further later.

Fourthly, while soft law has previously been used mostly ad hoc within the confines of particular policy areas, the OMC entails a systematic linking of policy areas and orientation of policies towards a common goal. For instance, economic policies, tax policies, social policies, and labour market policies are intended to be mutually supporting. The OMC seeks the goal of bridging strategically policy areas in a double horizontal fashion, by linking national policies with each other, and by linking functionally different policies at EU level. This has spurred practices of inter-departmental coordination at EU as well as national level (Jacobsson and Vifell forthcoming).

Fifthly, the new method explicitly seeks a strategic interlinking of domestic policy-making and cooperation at EU level, combining common action and national autonomy in an unprecedented manner. This is not only true of the relation between the EU level and the national level but also of the sub-national levels. In the labour market field, local and regional authorities in many countries often have an important role in carrying out labour market policy, and, moreover, the knowledge, experiences and action of local actors may be instrumental to acheive the political goals (Zeitlin, 2002). In the case of employment policy, a guideline first posed in 2001 prescribed the mobilisation of local actors in the implementation of the Employment Strategy. The intention in the OMC to integrate actors at various levels of governance opens up for truly bottom-up political dynamics, which differs from the top-down structures of the previous soft law making. 

Sixthly, the OMC seeks to mobilise the participation of a wide range of actors, public as well as private. In order to implement certain objectives, the mobilisation of other actors than states is necessary, since certain issues may not be under the authority or in the capacity of states to handle. This is particularly true of social partners in the labour market field, but the OMC also encourages the participation of other civil society actors. In the case of employment policy, the Amsterdam treaty requires the European social partners to be heard in the drafting of the employment guidelines, and the Council resolution from the Luxembourg summit in November 1997 emphasised that the implementation of the employment strategy called for ‘the combined efforts of all concerned: Member States, regions, social partners, and Community institutions’. One of the EU objectives in the OMC on social inclusion is to ‘mobilise all relevant actors’. In terms of actor constellation, the OMC is multi-level, involves other actors than state actors, and is designed to foster cooperative practices and networking. Those open participatory aspects were largely absent in the previous forms of soft law in the EU. 

Seventhly, similar to the practices of the OECD, the new method is designed to support learning. It builds on, and encourages, mutual cooperation and exchanges of knowledge and experiences. Collection, systematization, and diffusion of knowledge across and within countries are key elements of the coordination method and are used to mobilise and justify action (Jacobsson, 2002). It also entails an element of mutual correction, through peer governance or ‘collective self-coordination’ (Linsenmann et al., forthcoming), exerted in various types of peer group review bodies (EMCO and related committees, Council and European Council) and in media. Yet, as we will see later on, as much as operating by shaming and other negative sanctioning, the method seeks to foster consensus making and incentives to voluntary learning. 

In summary, then, the new soft coordination method developed differs from earlier uses of soft law in, inter alia, being a political rather than legal process, building on a different set of actors and being an ongoing process entailing a refined system of monitoring and follow-up. The OMC being a political rather than legal process means, inter alia, that arguments must appeal to political values and interests rather than to legal obligations or legal norms, and moreover, that it is ultimately up to governments to interpret, or negotiate about interpretation, of the common norms, without appeal to independent legal experts.
 As such, it is more sensitive to political conflicts of interest.

It is governmental actors who are the key actors in the EES and the OMCs generally, which has developed as transgovernmental processes (with all what that means in terms of lack of transparency). Actors notably put to the margins are parliamentary bodies. The European Parliament is granted a weak role, merely advisory, since it is not a legislative process. Also the national parliaments typically do not have a decision-making role in relation to the OMCs, which are perceived as inter-governmental processes, at least by the governments themselves (GOVECOR, 2003; see also Frykman and Mörth, this volume). This has increasingly been criticised by both the Commission (CEC 2002, 2003), the European Parliament (2002) and researchers (Jacobsson and Schmid, 2002, 2003), who sees parliamentary bodies as crucial in the policy-shaping but also in the implementation process. Implementation of the EU objectives often is conditional on political decisions being made by parliamentary bodies at national level or sub-nationally, where allocation of resources can also be made.

What can soft law achieve?

Snyder (1993) has pointed out that soft law generally allows the Commission a proactive rather than reactive role since it does not have to await the initiative of the Council. Moreover, it enables the Commission to take broad approach rather than treating issues in a piecemeal and ad hoc fashion (Snyder, 1993). It is obvious that the OMC has allowed the Commission to take important initiatives and to expand cooperation to new areas belonging to the legal competencies of the Member States. The Commission has been able to, if we wish, bypass the subsidiarity principle. The broad and integrated approach of the Lisbon strategy would most likely not have been possible without the invention of the OMC. 

But what can soft law in the EU after all achieve? That, of course, is a contested issue. Sometimes the use of soft law is dismissed as mere symbolic action (cf. Keller, 2000). EU social policy has been characterised as ’cheap talk’ and as hard on promises and weak on commitment (Lange, 1992). Yet, soft law can have effects if member governments are committed to it, and correspondingly, lack of rule implementation may as well apply to hard law (cf. the famous the transposition deficit in the EU). 

It has been argued that it would be wrong to consider soft law as unsanctioned since ’a number of measures are available for sustaining soft law without detracting from its softness’ (Wellens and Borchardt, 1989, p.283 drawing on Tammes), including consultation, reporting measures (even reporting obligations in the case of the EES), follow-ups of various kinds as well as peer review, peer pressure, and other reputational mechanisms. Soft law is only one component in the system of soft governance developed around the OMC.

Moreover, soft law can fill many functions. It can make possible joint action in areas where the Community lacks legal competence or where the political support for a binding decision is not present. Soft law can also be used to complement legal action. Sometimes, soft law has been used as a first step which can be followed by binding decisions later when a common ground for action has been created or a controversial issue area has become ’softened up’ (Cram, 1997, p.99; Landelius, 2001, p.88). Soft law measures can thus prepare the ground for hard law, but also for domestic policy change by providing legitimacy to domestic reformers in search for justifications, e.g. by ’inseminating’ possible solutions in the national debate or by altering expectations about the future (Radaelli, 2000, p.18). EU soft law acts can be used as reference points in national debates, thus empowering actors in the Member States and supporting domestic reform processes. Given the multifaceted functions of soft law, EU governance by soft law cannot a priori be reduced to symbolic politics without concrete effects. Effects may include policy change in line with the soft law act but may also refer to more subtle impact on national debates and discourses, changes in ways of thinking policy (policy principles), and in collective understandings and identities (Jacobsson, 2001; Risse et al., 2001). 

Rather than dismissing symbolic politics as pseudopolitics replacing real action, we will in the following section take the symbolic aspects of politics seriously. The symbolic dimension of politics here refers to meaning-making. Symbols and other symbolic devices help to create meaning: a common understanding, norms about what is perceived as appropriate and legitimate, and thus, ultimately a legitimate political order (Rasch, 1993). 

Soft governance mechanisms in a sociological perspective

Even if soft law may not evoke legal obligation it may certainly evoke political, and possibly moral, obligation. It will restrict the will and freedom of the adressees (Tammes quoted in Wellens and Borchardt, 1989, p.272). How, in a sociological perspective, does this happen? Here it is necessary to take also the accompanying practices and structures into account, i.e. to look at the whole system of governance, including its more subtle components. In doing so I will partly draw on Alvesson and Berg’s (1992) work on organisational culture, partly on my on work on discourse (Garsten and Jacobsson, 2003; Jacobsson, 2002). 
Discourse

Discourse I here take to mean a way of talking and thinking about the world. A discourse presents a perspective from which reality can be described, phenomena classified, positions taken, and actions justified. It thus provides a collective cognitive framework for describing and understanding the world.

Key to the development of the European Employment Strategy has been the development of a common vocabulary and cognitive framework for understanding and describing the labour market. The soft law acts, notably the ones from the Commission, have been important in developing this common discourse, establishing particular key concepts as well as policy principles (Sciarra, 2000). Key concepts of the EES are employability, adaptability, flexibility, life-long learning, entrepreneurship, activation, social inclusion, and more lately ’active welfare’, quality in work, and even full employment. Particular problem definitions and views on causal relationships have also been established. The White Paper Growth, Competetiveness, Employment (CEC, 1993), which provided the foundation for the EES, provided a problem description which in much came to be accepted among the member governments: Unemployment was seen to be a structural problem that cannot be solved by growth alone, following the argument of a lack of flexibility in labour markets which OECD economists had diffused for years. However, compared to the OECD Jobs Strategy, the EES draws more on a combination of growth-oriented policies and structural reforms, and in addition recognising the role of the social partners. References to the transition to a knowledge-based economy contributed to put issues of education and life-long learning high on the EU agenda. Moreover, the problem of aging populations has increasingly come into the fore of EU labour market analysis, and reinforced the need for increased employment rates – not just decreased unemployment rates. The notion of ’an inclusive labour market’ accentuates the need to increase labour market participation of special groups with presently lower participation rates, such as older workers, disabled persons, or immigrants.

Other important notions have been the need to defend but also reform, i.e. to ’modernise’, the ’European social model’ – welfare systems must be made compatible with a competitive economy while not giving up the need for security and welfare among the citizens. The US has been used as a contrast regime. By comparing the European competitiveness with that of the US and by stressing the ‘European social model’ – however in need of modernisation – as a ‘productive factor’ (CEC, 1997, 2000a), a rationale for EU action in the social field has been established. The argument is that Europe will not loose but gain competitiveness by investing in social security, which however, requires that the social benefit systems are made compatible with competitiveness. Social protection and economic performance are to be seen as compatible and mutually supporting (’social protection as a productive factor’). Yet, a ’new balance between flexibility and security’ must be struck and a ’preventive approach’ instead of a mere ’curative’ approach be implemented. Most importantly, economic policy, labour market policy and social policy need to work together towards the same goal. 

With the discourse follows assumptions and perspectives, particular views on causality, etc. The focus on employability for instance implies a supply-side perspective on labour markets and a strong focus on the individual characteristics of the unemployed (Jacobsson, 2003). Likewise, with the focus on entrepreneurship and adaptability follows assumptions about what is required for a well-functioning economy and labour market, e.g. reformed tax and benefit systems, particular types of labour market flexibility, etc. Even if there is not a total policy consensus among the member governments, the establishment of a common language for talking about, and implicit cognitive framework for understanding, is an important substructure underpinning the common political strategy. Policy principles or paradigms have been institutionalised, such as the ’make work pay’ principle, the activation principle, the principle of early intervention, etc. Common challenges, such as the demographical challange, have been agreed upon, and the need to coordinate policies accepted, including the implict recognition of inter-dependence and the danger of negative spillovers.

Following Alvesson and Berg (1992), two other components of discourse, relevant to mention here, are myth and stories.  A myth I take to mean a shared collective belief about how something came into existence or came to be. The myth establishes a kind of cause-effect relationship (Jacobsson and Øygarden, 1996, pp.113ff). Ultimately, a myth explains how the world functions. In doing so, it also establishes the degree of freedom, i.e. the parameters of action, that exists (Alvesson and Berg, 1992, p.82), and it also motivates action (or non-action). Stories, in turn, are based on myths. It can be success stories or horror stories reinforcing the basic ideas. If we understand the reiterated histories of what are the origins of the labour market problems as myth, we can understand the frequent contrasts with the US, with the ’classic lagging behind-theme’ (Mörth, 2002, p.206), and the success stories, identified as ’best practice’, as stories based on the myth. This is not to call into question the accuracy of the analysis underpinning the EES, which it is not my task to investigate in this chapter, but to underline the soft ’infrastructure’, in terms of basic shared understandings, that underpins the actual method of governance. 

Symbols and artifacts

The setting of mobilising goals, as symbols of a common project, and the accompanying practices of monitoring the progress towards these goals have been important in the soft policy coordination processes. The strategic goal of the Lisbon summit, ’to become the most competitive and dynamic knowledge-based economy in the world capable of sustainable economic growth with more and better jobs and greater social cohesion’ by 2010, with its accompanying targets, for instance for employment rates, is an obvious case in point. In the revision of the European Employment Strategy, increased use of quantitative targets have been an important element (Council, 2003). Moreover, in the EES, it soon became evident that the use of common indicators, based on comparable statistics, was crucial for an effective monitoring and evaluation of policies, both at national and Community level. Systematic attempts have been made to develop common indicators, in turn used to measure progress.

Statistics is a technical device but also serves a symbolic function in the development of a ’European’ consciousness. A Europe shaped in numbers becomes not only measurable and comparable but also possible to perceive of as an entity. EU statistics, along with other symbolic elements such as an EU flag, a common currency, an EU citizenship, make it possible for people, policy-makers and citizens, to imagine ’the new Europe’ as a political entity and a community, and to conceive of oneself as part of that (Shore, 2000, p.26). The Eurobarometer and the Eurostat statistics have been instrumental in developing a perception of a European public opinion. It is possible for the Commission to point to the demand of ’European consumers’ or ’European workers’ (Shore, 2000). The Commission's work of redefining the European economy in terms of common concerns and problems and its active pressure on Member States to review their traditional social and employment policy, has been an attempt to begin to ’forge’ the national economies into one by establishing the parameters of a ’European economy’ and a ’European labour market’. Policy actors as well as citizens are to increasingly think politics and policy with European frames of references rather than exclusively national ones (Jacobsson, 2002). The notion of ’EU benchmarks’ reinforces the conception of Member State policies as ’common concerns’ and serves to establish the idea of the EU as a ’community of destiny’ (Haahr, 2004), and thus as the relevant political and economic entity. 

The graphs and scoreboards used to measure and visualise the progress in reaching the common targets, serve as visual artifacts (Alvesson and Berg, 1992, p.81) or visabilities (Haahr, 2004), reinforcing the EU benchmarks and opening up a vision of competing economies. Often the US and Japan are used as contrast regimes, reinforcing the lagging-behind story. In a Foucaultian tradition, it has been argued that in governing, it is necessary to render visible the space over which government is to be exercised, which can be made in maps, charts, figures, in which ’the gaze of the governors’ are spatialized (Rose, 1999, p.36; Shore 2000). ’That is to say that a map, a chart, a table, a diagram is a little machine for producing conviction in others. Inscriptions produce objectivity […]’ (Rose, 1999, p.36ff). The auditing practices, the systematisation of comparison and evaluation, the peer review, the rankings, the performance indicators, the quantification of objectives – all are in this perspective ’technologies of performance’ establishing a system of surveillence (Haahr, 2004). They function to keep up a sense of competition and of urgency. They also function to reinforce the common project and ultimately to create a common understanding of a political and economic order. These techniques ultimately aim not only at imposing external control on Member State bureaucracies, but ultimately at actors internalising the norms.

Presence – or the politics of the meeting
So far we have been looking at collective cognitive frameworks and the technical devices to reinforce these. Now we will look at collective action patterns (Alvesson and Berg, 1992) and more precisely, the importance of meetings. 

A number of new committees have been established, which are central in the monitoring of the policy coordination processes. The Employment committee is a key actor in the employment strategy; the Economic and Political Committee in the economic coordination process, and the Social Protection Committee in the social coordination process. These committees are unique in the sense that they hold a position in between the Council and the Commission. The Commission handles the secretariat and is also a full member of each committee, together with the representatives from the Member States (civil servants at a fairly high level). The assignments of the Employment Committee (EMCO) include to submit opinions on the employment guidelines, review the National Action Plans, and to run a Peer Review Program with study visits and external review of ongoing projects in the Member States, as well as to contributing to the other coordination processes. EMCO meets about 7 times a year, but since there are also meetings in the subgroups and other constellations, the EMCO secretariat prepares for all in all 15-17 meetings a year. Usually the meetings last for one or sometimes two days (Jacobsson and Vifell, 2003). Lower level civil servants of course are in touch much in between the formal meetings.

The committees have proved to be important deliberative fora, places for exchanging on policy knowledge and experience, for getting to know each others’ welfare systems and ways of thinking, and for consensus-making in the sensitive welfare areas, where formal competence rests at the national level. In our study of the committee interaction, we found that the peer pressure in combination with the confidence-building through the close committee interaction has led to Member State representatives being willing to, as put by an interviewee, ’drop the guard’ for criticism in the peer review sessions (Jacobsson and Vifell, 2003). Being present, that is being in the presence of others, makes a difference. As put by a (Swedish) state secretary in an interview: ’Peer pressure is felt’. This is of course also true of the Council and European Council meetings, even if there is less time for free discussions there. In comparison with the ministerial level in the OECD, the ministers in the EU meet fairly often, for instance the labour market ministers meet about 5-6 times a year. The heads of states in the European Council meets 3-4 times a year.

Meetings function to socialise participants into particular ways of thinking and a sense of appropriate behaviour. Students of organisational behaviour have studied meetings as rituals, which function to confirm and reproduce a given social pattern. In this perspective, a meeting is not just used as an instrument to make and legitimize joint decisions but it also contributes to the maintenance of given power structures and ideational frameworks (Alvesson and Berg, 1992, p.84). A social function of rituals is also to strengthen the social bonds among the participants. If the day-to-day meetings can then be seen as rituals filling these functions, the European summits can be seen as ceremonies, more solemn and formal in nature (Alvesson and Berg, 1992, p.85), expressing a feeling of common history and more importantly, reinforcing the feeling of common mission. As in the case of symbols, rituals and ceremonies help to create meaning, a common understanding and ultimately a common political and economical order. These meetings remind of the commitments to a common project and reinforce the obligations. 

Actor mobilisation and partnership 

The meetings of civil servants as well as high-level politicians are important in the monitoring of the policy coordination processes. But the EES, and the OMC generally, also aims to create wider networks and partnerships. It aims at mobilising actors, notably the social partners, which are expected to assume responsibility within their confines (areas of work organization, lifelong learning, etc.), but also civil society actors more widely as well as local authorities. This component was made even more outspoken in the revision of the EES in 2003. In fact, one of the advantages of soft law generally is that it allows for a more active participation of non-state actors (Shelton, 2000).
For the Commission, building alliances with other actors is a common strategy for mobilising support for its line. In the social field, this has often been the case with the trade unions. In the case of the EES, giving incentives and structural support for other actors to assume responsibility have been instrumental in the implementation of the strategy, and it has also been a way of putting pressure on the member governments. For instance, the treaty obligations to consult the social partners (in the case of the EES) and the guideline on mobilising local actors, have empowered actors within the Member States, who have been able to put pressure on the Member States to develop well-functioning consultation practices or partnerships in relation to the production of the NAP, and/or to open up for local actors or wider sections of civil society. In Sweden, a newly established network of social NGOs has been pressuring for involvement not just in the production of the NAP on social inclusion but also in relation to the NAP on employment. This has challenged the traditional consultation pattern, where the ministry of Industry, Employment and Communication just invites the trade union and employers representatives (Jacobsson 2004). Moreover, the role of local and regional actors has increasingly come into focus in the EES. Already the first years of the EES, the Commission had exchanges with the Council of European Municipalities and Regions, who demanded a stronger role for local actors in the EES (CEMR, 1999), as did the Committee of the Regions. The need for involvement of local actors was included in a guideline in 2001, following a Commission communication in 2000 on the local dimension of the EES (CEC, 2000b, also 2001). In 2001, the Commission launched the initiative ‘acting locally for employment’, in which local actors in the Member States could apply for funding for developing Local Action Plans (LAPs) on employment. In Sweden and Denmark, for instance, the national associations of local authorities together with a number of individual municipalities developed such LAPs, co-funded by the Commission (Jacobsson, 2004). The Commission also financially supports the network of Eurocities, a transnational nework of major cities in Europe, which in turn has taken up the task to encourage its members to produce local action plans for employment and to have transnational exchanges of their experiences (see Duffy 2003). The European Anti-Poverty Network is another transnational, and EU-funded, network engaged in this work (ibid). The need to involve ’all relevant stakeholders’ in the Member States was underlined in the revision of the EES in 2003 (CEC, 2002, 2003). 

An important notion in EU social and labour market policy is that of ’partnership’ with its connotation to shared responsibility. The principle of partnership was introduced in the EU structural funds in the late 1980s, defined as aiming at the closest possible cooperation between the Commission and the ’appropriate authorities’ at national, regional and local levels in the Member States and the social partners (Allen, 1996). Meanwhile, the notion of partnerhip has in practice been extended to include also social and economic actors in a wider sense. In the implementation of the European Social Fund (ESF), the notion of partnership has empowered social NGOs, for instance in a country like Sweden, where traditionally only the social partners have participated in tripartite cooperation in labour market policy-making. 

Where the Commission’s authority and capacity to reinforce political obligations is limited, one strategy is accordingly to make alliances with other, private or public, actors (Jacobsson and Vifell forthcoming). In the Employment Strategy, this is done by empowering other actors, eg. by the participation and consultation requirements, or by giving financial incentives or structural support, eg to networking or collaboration around local employment strategies. Mobilising and making other actors committed can thus complement the use of soft law, when these in turn put pressure on decision-making authories to live up to the commitments in the common objectives or guidelines. 

The politics of process

The OMC builds on, and reinforces, strong processual dynamics. As mentioned, it is an iterative process, repeated annually (or bi- or tri-annually), which reinforces the possibility of peer pressure, but also bears the risk of fatigue, which is one of the reasons why the EES has been reformed into three-years cycles. The processes develop by a step-by-step dynamic: from the general to the more specific (eg. from general objectives to specified targets and indicators), from the less binding to more obligations, and, in the case of the EES, from a focus on common guidelines to a stronger emphasis on implementation. 

The coordination processes have all along developed by a step-by-step logic, where actors have used opportunities available at various moments. It is difficult for governments to stand outside of what seems basically an intergovernmental cooperation. Moreover, soft law is more difficult to refuse than hard law: Who can decline advice, recommendations, and sharing of best practice? In addition, the cooperation process may start with only a vague idea of where it will lead. The details are to be sorted out in the process, but for doing that, formal institutions are needed – like the new committees – and once they are in place, their objectives need to be settled and once that is done, further tasks can be given to them. Other actors, like national or Commission officials, start to produce documents in response to the committee’s tasks. A process of professional and institutional build-up is started. Moreover, other actors within the Member States may get involved and put pressure on government actors to take measures.

These soft governance mechanisms are not unique for the OMC nor for the use of soft law generally, even if some features, such as the actor mobilisation, are more pronounced in the OMC. However, they are all the more important in all forms of soft governance, where compliance can not be achieved by ’legal force’, or by references to legal obligations. These other mechanisms must be used to commit, alternatively to narrow down the space of manœuvre of, the key actors. This can be done by creating an underlying consensus about the appropriateness of policy proposals, for instance by the use of discourse or a common symbolism etc, or by exerting pressure, for instance by face-to-face interaction, by mobilisation of pressure groups or politicisation in media, or by the in-built processual dynamics. 

Soft governance between deliberation and discipline 

The OMC can be seen as an attempt to make soft law ’binding’, by other means than regal rules. It is not the soft laws (guidelines, recommendations) in themselves which are important, but the accompanying practices and institutional structures – hence I prefer to speak of soft governance. This soft governance must balance between too much pressure ’from above’, for instance in the form of Council recommendations, which the member governments will resist by reference to the principle of subsidiarity, and too little commitment behind the surface speak. Most importantly, it must address and commit a wide range of actors within the Member States. This is particularly true of labour market policy, because local authorities as well as social partners are key actors in this field.

The OMC is both a cognitive and normative tool (Vandenbroucke 2002), fostering both a convergence of outlooks and beliefs and normative guidance and pressure. Yet, sanction mechanisms play a limited role in this logic. The method does entail mechanisms of pressure on individual states, in the form of Council recommendations, peer pressure by other Member States, and political pressure nationally following the (national) politicisation of the comparative results. The setting up of the Spring summits, almost entirely devoted to issues of socio-economic development in the EU and to the review of national performances, institutionalises these pressure mechanisms while generating an iterative process to keep up with the Lisbon strategy goals. No doubt, the OMC does put a certain pressure on the Member States. As a minimum, governments have to actively defend their positions if they are not willing to conform to the common norms, and they have to ‘think twice’ before introducing measures that go against the common norms. Moreover, the common strategy contributes to placing and keeping issues on the agenda, and it supports or reinforces domestic reform strategies (even if these may originate in domestic problems rather than in EU guidelines). EU recommendations can give national policy-makers and interest groups additional argument for domestic reform.

Yet, the sanction mechanism in the EES, as in the OMC generally, is weak. In the case of soft coordination, strong pressures may just result in escaping dynamics and lip-service. The shaming mechanisms are conditional on domestic actors being willing to respond, either by acting themselves or by putting pressure on others to act. Also, pressure must be combined with incentives for voluntary policy change. Perhaps the most effective form of discipline in the case of the EES is even the self-discipline following from deliberation, learning, and voluntary acceptance of norms. Exposure of shortcomings as well as achievements of others may induce policy debates nationally, potentially self-critically. Practices of evaluation and comparison must then interplay with public opinions and domestic actors in order for pressure to be effective. That is to say that the interaction of policy-makers at EU level and actors in the Member States is crucial, as is the spreading of knowledge about the OMCs in the Member States.

Another, as important, component of the soft governance of the OMC is the confidence-building and consensus-making fostered by the practices of networking, exchanges of experiences, and deliberation in the committees and policy networks. Our committee study pointed to the deliberative qualities of the OMC (Jacobsson and Vifell 2003). While attempts to pursue national interests are also present in the OMC, it seems not as dominating a logic as in the case of the Community method. And while attempts to reach normative agreements are present also in the traditional Community method, the dimension of learning from others seems more present in the EES/OMC. The OMC fosters cooperation and learning among national administrations rather than provoking defensive attitudes. Moreover, the OMC processes foster increased awareness of various policy choices and solutions, and encourage a reflection and review of current domestic policies in the light of other options and in the light of common challenges. The learning dimension of the OMC is rather a matter of encouraging reflection on one’s own policy choices in relation to those of others, rather than learning from others directly (mimecking). Moreover, I have pointed to a number of more subtle devices which may function to foster a common understanding of a legitimate political and economic order, such as the development of a common discourse or symbolism (see also Jacobson, 2002). 

All this lends us to propose that the OMC mode of governance draws on combination of learning and pressure, deliberation and ’discipline’, and thus of voluntary and negotiated (or power pressed) adaptation. Most importantly, it must balance carefully between those poles.

Effectiveness is more difficult to determine in the case of a soft law process like the OMC than in the case of hard law acts, which may be transposed or not, and at particular occasions. It is a more long-term and gradual process, in turn dependent on the response of actors within the Member States. There is a long and vulnerable implementation chain before the common objectives have been translated into practice within the Member States. Effectiveness of soft governance is less a matter of whether there is a straight-away implementation of the common guidelines – which is highly unlikely anyway – and more a matter of whether the OMC is able to gradually change policy outlooks and analysis of policy actors in the Member States; but also whether certain actors/interests are empowered by the EU processes, for instance by being provided with an opportunity for voice and participation in public policy-making or by being given ’fire support’ in their arguments for policy change, or by the creation of new alliances between actors and/or new practices of cooperation and networking, in some way altering the institutional balances between actors or changing equilibriums in domestic policy-making (Jacobsson and Vifell, forthcoming; Trubek and Trubek, 2003).

A theory of the OMC and its role for domestic policy change would have to take into account both the role of ideas, interests, and power relations in explaning policy change. It would also have to take into account the interplay of interests and ideas. Ideational change may affect how actors perceive their interests, that is, interests may change as a consequence of learning or socialisation. Yet, interests and power does not disappear, even in the context of learning or socialisation. A theory of the OMC would, moreover, have to be a multi-level and multi-actor, able to take into account the interplay of actors, and thus interests as well as power relations, at various levels of governance: supranationally, nationally and sub-nationally.

Epilogue

Is soft law able to handle serious conflict of interests? Probably not, and certainly not by its own soft law instruments. However, the ideational underpinnings in terms of a common understanding of political and economic order may function to reduce the level of conflict, and is probably instrumental as a substructure or ’soft infrastructure’ supporting the soft law instruments. (Just as in the case of international law, a discourse on human rights is underpinning the use of legal norms.) So far the OMC has survived the litmus test of government shifts. The initiation of the European Employment Strategy was the achievement of left-wing governments, and government shifts in Britain, Germany and France were instrumental for the strategy to materialise. Yet, the coming into office of right-wing governments in a number of countries in the late 1990s onwards, such as Italy, Denmark, and France, did not reduce the support for the OMC. The discourse, or even ideology, underpinning the Employment Strategy and later the Lisbon strategy is apparently able to accomodate partly different political projects, indeed being a ’third way’ compromise between neoliberal economics and Social Democratic labour market policy (Kenner 1999). Moreover, the Member States are able to make a flexible translation of the common norms to suit and being acceptable in their national contexts. However, in the case of serious conflicts of interests or ideology, say the coming into office of more radical left-wing or right-wing governments in Europe, soft law may prove insufficient as a policy instrument. Future will tell.
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� Convergence defined as the attempt to ’achieve commonly agreed employment outcomes through concerted action, where each Member State contributes towards raising the European average performance’ (http://europa.eu.int/comm/employment_social/employment_strategy/index_en.htm).


� The OMC builds on a close cooperation between the Commission and the Member States, as illustrated by the recently established committees: the Employment Committee, the Social Protection Committee and the equivalent economic committees. These committees are unique in the sense that they hold a position in between the Council and the Commission. The Commission handles the secretariat and is also a full member of each committee, and the committees are to supply opinions on request of either the Council or the Commission. This is different from both the implementation committees which are under the Commission (the Comitology) and the preparatory committees that are either under the Commission or the Council. Arguably, this illustrates the partly new division of power and the need for cooperative relations between the Community and the Member States (Jacobsson and Vifell 2003).


� Likewise, I have argued elsewhere that the EES is a more political and pragmatic strategy than the OECD Jobs Strategy, where expert analysis plays a more important role. In the former, the source of legitimization is primarily political objectives, values, and interests, while in the latter the main source of legitimization is expert knowledge (Noaksson and Jacobsson 2003.)





