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7 Policy learning in Europe: the open

method of co-ordination and
laboratory federalism
Wolfgang Kerber and Martina Eckardt

ABSTRACT This paper analyses the potential of the open method of co-ordination
(OMC) and of laboratory federalism for policy innovation and learning in a multi-level
system of jurisdictions. Our analysis shows that both can be seen as institutions that
establish processes of generating and spreading new knowledge about appropriate
public policies. However, the respective learning mechanisms are very different: in
laboratory federalism learning takes place through a purely non-centralized process of
experimentation with different new policies. In comparison, the OMC relies on a
benchmarking process carried out on a higher-level jurisdiction from which, in a
rather centralized way, policy recommendations are derived. In both cases, serious
learning problems resulting from limited transferability of experiences gained with pol-
icies and from lacking or distorting incentives arise.Wefind that to fully use their poten-
tial the OMC should become an integral part of laboratory federalism, thus supporting
the smooth working of yardstick, interjurisdictional and regulatory competition.

KEY WORDS European Union; governance; innovation; laboratory federalism;
policy learning.

1. INTRODUCTION

With the European Union (EU) summit in Lisbon in March 2000, the EU intro-
duced a new form of governance (open method of co-ordination; OMC) which
should help to reform policies of the member states by establishing an effective
process of mutual learning about appropriate public policies. The OMC is
applied in a vast area of policy fields in which the competences for policy-
making still rest almost exclusively with the national level. Its basic idea is that
in a benchmarking process national policies are evaluated on the EU level, ‘best
practices’ are identified, and policy recommendations are directed to the
member states (Borrás and Jacobsson 2004; Laffan and Shaw 2005).

This paper does not deal with the specific experiences gained with the OMC
as it has been implemented in the EU so far (VDR et al. 2003; Borrás and Greve
2004; Zeitlin et al. 2005; Eckardt 2005). Instead, we focus on the institutional
design underlying the OMCwhich should establish a process of mutual learning
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about successful policies within a two-level system of jurisdictions. Its basic
mechanism of policy innovation and learning, however, can also be found in
the economic theory of laboratory federalism, which claims that in a multi-
level system of jurisdictions non-centralized public policies would lead to a
process of experimentation with new policies (Oates 1999). Driven by yardstick
or interjurisdictional competition, policy innovations and the imitation of
superior policies through mutual learning would take place.

In the following, we compare the theoretical concepts of the OMC and
laboratory federalism in regard to their capability of establishing effective
processes of policy learning in a multi-level governance system like the EU.
Our main hypothesis is that both the OMC as a more centralized method of
benchmarking and spreading ‘best practices’ and laboratory federalism as a
non-centralized approach are able to foster policy learning. However, their
effectiveness is restricted by a number of problems. We analyse the main simi-
larities and differences of their learning mechanisms with particular attention to
their defects. Besides having a number of incentive problems, it is shown that
the OMC promotes only the diffusion of policies, whereas laboratory federalism
also includes the generation of policy innovations. Another important result of
our analysis, particularly for its public policy implications, is that it is not com-
patible for the OMC as an institution to support long-term policy learning in
order to additionally follow the objective of bringing about greater convergence
of national policies.

This paper is structured as follows: section 2 shows the importance of policy
innovation and learning for overcoming knowledge problems and reform dead-
locks. It also presents on a theoretical level why both the OMC and laboratory
federalism can be seen as institutions for supporting policy learning. In section 3,
we compare the advantages and problems of both mechanisms for policy
learning in detail. The final section 4 draws some policy conclusions.

2. THE OMC AND LABORATORY FEDERALISM AS
INSTITUTIONS FOR SUPPORTING POLICY LEARNING

2.1 Knowledge problem, policy innovation, and policy learning

The starting point of the policy learning issue is the ‘knowledge problem’. For
most policy fields we do not have sufficient knowledge about the optimal public
policies. In economics, Hayek (1996) in particular, in his critique of ‘construc-
tivism’, pointed out that our knowledge about how to successfully steer highly
complex systems, like modern human societies, is very limited. Although one
need not be as sceptical as he was about the possibilities of improving welfare
by applying public policies, this insight into the limitations of our knowledge
about the effects of public policies is fundamental. We have to accept that the
optimal policies for most of today’s problems have not yet been found.
Moreover, technological progress and social change continue to generate
entirely new problems as well as qualitatively change old ones. This questions
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even the effectiveness of so far successful policies. From the perspective of
evolutionary economics, which focuses in particular on the problems of
dynamic change, it is therefore necessary to continually search for improvements
by finding new and better policies and by imitating superior policies from others
(policy innovation and learning; Nooteboom 2000).

This perspective also implies much scepticism about the possibilities of the
traditional approach of economic policy analysis which claims to be able to
derive optimal public policies from (empirically tested) economic theories. It
assesses current policies by comparing them with the so derived optimal ones.
An important consequence of an evolutionary approach to economic policy is
that reliable knowledge about the quality of policies requires taking into
account the experiences gained with these policies under real-world conditions
(Slembeck 2003; Wegner 2003). This is due to (1) the existence of imperfect
and distorted information as well as the importance of local knowledge; and
(2) the creative responses of economic actors to changed incentives set by
policy reforms. Through adapting their behaviour they try to modify the
implemented policy according to their own interests. If we define ‘policy inno-
vation’ as the first application of a newly invented policy,1 it can be interpreted
as a kind of experiment which is carried out with this new policy. From the
ensuing experiences conclusions can be drawn about its quality and the direction
for further improvements. This leads to a trial-and-error process that is per-
formed sequentially. If policies are tried out in different countries simul-
taneously, a parallel process of experimentation emerges. In this way more
experiences are gained and more mutual learning can take place than otherwise
would be the case – both in regard to superior policies, which should be imi-
tated, and to failed policies, which should be avoided (‘negative lesson
drawing’; Rose 2002).

Such an evolutionary understanding is in line with some prominent theoreti-
cal and empirical literature on policy learning in political science. It also does
not focus on theoretically derived optimal policies, but on the processes
which generate policy innovations and spread them over jurisdictions. It empha-
sizes both the relevance of policy diffusion as well as the positive effects of over-
coming the reform obstacles of modern democracies (Walker 1969; Freeman
1999; Newmark 1999; Dolowitz and Marsh 2000; Stone 2001). From that per-
spective, the definition of policy learning comprises both the search for and the
accumulation of new information as well as its application in the form of the
implementation of new policies: policy learning is ‘a deliberate attempt to
adjust the goals or techniques of policy in response to past experience and
new information. Learning is indicated when policy changes as the result of
such a process’ (Hall 1993: 278). The advocacy coalition framework allows
us to derive empirically testable hypotheses by providing hypotheses concerning
learning across coalitions (Sabatier and Jenkins-Smith 1999). Similar to the
general literature on diffusion in modern innovation economics (Rogers
1995), policy diffusion can be defined as ‘the process by which an innovation
is communicated through certain channels over time among members of a
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social system’ (Berry and Berry 1999: 171). Closely connected to this is the
literature on policy transfer, which studies the processes of how ‘knowledge
about policies, administrative arrangements, institutions and ideas in one politi-
cal setting (past or present) is used in the development of policies, administrative
arrangements, institutions and ideas in another political setting’ (Dolowitz and
Marsh 2000: 5). The related literature on policy convergence, however, focuses
on the more general question; whether there is a tendency to a convergence
of public policies and what its determinants are (Knill 2005; Holzinger and
Knill 2005).

2.2 Policy learning in the OMC

As a new form of governance, the OMC was first explicitly introduced through
the Social Agenda in 2000, which constitutes a core element of the Lisbon Strat-
egy. At that time, reforms in the field of employment and social security in par-
ticular were put on the EU agenda. Although it still leaves the competence for
these policies at the level of national governments, they are considered to be in
need of assistance when it comes to the imitation of successful policies from
other jurisdictions. Both the Commission and many proponents of the OMC
view it also as an instrument for attaining a greater convergence of national pol-
icies (Working Group 4a 2001; Chalmers and Lodge 2003). This ‘soft law’
approach has evolved from the experiences gained by European monetary
union (EMU), the Broad Economic Policy Guidelines and the European
Employment Strategy (EES) (Radaelli 2003; Wincott 2003; Borrás and
Jacobsson 2004; Laffan and Shaw 2005). The academic discussion on the
OMC, mainly driven by political scientists and legal scholars, primarily
focuses on the OMC as a new mode of governance, as part of the solution
for the legitimacy crisis of the EU, and on its role in the discussion on a Euro-
pean Social Model.2 However, from our view, the most vital aspect is the OMC
as an institutional arrangement which organizes processes of policy learning
among the member states. So far the empirical research on the OMC shows a
rather critical picture about its effectiveness in regard to the policy learning
that it should bring about.3 Nevertheless, this need not imply that the OMC
as a new form of governance will turn out to be a failure, because it might
need some time to develop its full potential.

From a theoretical point of view, the basic idea of the OMC is to establish
within a two-level system of jurisdictions systematically organized learning pro-
cesses of lower-level jurisdictions about superior policies.4 The central level has
the task of evaluating the policies on the lower level, identifying the relatively
best policies as ‘best practices’, and supporting their diffusion through the
lower-level jurisdictions. This concept of benchmarking stems from business
administration. Most interesting is the fact that the benchmark is not some
kind of optimal policy. The OMC also starts with a sceptical view about the
quality of our theoretical knowledge on optimal policies. It relies primarily
on finding superior policies by drawing upon the experiences gained from a

230 Journal of European Public Policy
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variety of already implemented policies, not on generating policy innovations.
Therefore, the OMC rests implicitly on a process of parallel experimentation
with different policies in the lower-level jurisdictions (Eckardt and Kerber
2004).

To what extent such a two-level procedure of policy learning turns out to be
dominated by the central level, and is thus primarily a ‘top-down’ dominated
learning process, depends on the specific rules governing this process. The pro-
cedure of the OMC in the EU consists of the following steps (Borrás and
Jacobsson 2004; Casey 2003): the Council of the EU agrees on common objec-
tives (with indicators and benchmarks), mainly drafted by the Commission.
The member states report regularly how far they have attained the objectives
and what policies they have implemented and planned. The Commission
assesses their efforts, identifies best practices and formulates recommendations
for each member state. The results are laid down in a joint report that must
be approved by the Council. Peer review processes can support these processes
of policy learning among the national governments. In the follow-up stage, the
member states implement the measures recommended to them. This procedure
is repeated regularly.

A theoretical analysis of the design options of such a learning process in a
two-level system of jurisdictions requires answers to the following main
questions:

1 Who decides on the goals of the policies and the ensuing assessment
criteria for the evaluation of the policies of the lower-level jurisdictions
and on the recommendation of what the ‘best policies’ are? If the
central level has much influence in this respect, it has the power to steer
the whole learning process and to influence the policies actually adopted
by the lower-level jurisdictions. Within the OMC the Council, and not
the Commission, decides on policy recommendations. Nevertheless, the
Commission plays a crucial role in organizing this process of defining
common goals, collecting and assessing information, and suggesting
policy recommendations.

2 What power and influence does the central level have for inducing the lower-
level jurisdictions to carry out its policy recommendations? In an extreme
variant, the central level would allow the lower levels to experiment with
different policies for some time, evaluate the outcome, and then prescribe
the ‘best policy’ to all lower-level jurisdictions. Since the OMC is applied
to policies whose competences rest on the level of the member states, this
is not possible. Therefore, the central level can only make non-mandatory
policy recommendations to the lower levels. However, this does not preclude
that the central level might use (positive and negative) incentives in order to
encourage the diffusion of those ‘best policies’ which it supports. For
example, the Commission could link financial support from EU programmes
to the compliance of the member states with its policy recommendations
(Jacobsson and Vifell 2004).

W. Kerber & M. Eckardt: The OMC and laboratory federalism 231



D
ow

nl
oa

de
d 

B
y:

 [U
ni

ve
rs

ity
 o

f W
is

co
ns

in
 M

ad
is

on
] A

t: 
03

:5
2 

7 
D

ec
em

be
r 2

00
7 

2.3 Policy innovation and policy learning in laboratory federalism

In economics the issue of policy innovations and policy learning is rather a new
topic. Since the 1990s, some literature has developed in the context of the econ-
omic theory of federalism, which analyses the advantages of decentralized federal
systems in regard to the innovation and diffusion of new policies. The concept
of ‘laboratory federalism’ sees the experimentation with new policies and the
ensuing possibility of mutual learning about superior policies as an essential
characteristic of federal systems (Salmon 1987; Oates 1999; Kollman et al.
2000; Kerber 2005). Another strand of research encompasses theories which
consider innovation and diffusion of public policies as an important aspect of
interjurisdictional competition (Vanberg and Kerber 1994; Van den Bergh
2000).

For a more precise analysis of how policy innovations are generated and how
mutual learning takes place within multi-level systems of jurisdictions, it is
useful to differentiate between three kinds of horizontal transmission mechan-
isms between jurisdictions; for example, the EU member states (Kerber and
Budzinski 2003):

– Pure yardstick competition: Here the only requirement for policy learning is
that the citizens of two countries can mutually observe the policies of their
governments and their performance. Therefore, only information must be
mobile between jurisdictions. The citizens of each jurisdiction can use
policy performance (e.g. unemployment and inflation rates) in foreign
countries as ‘yardsticks’ to assess the performance of their domestic govern-
ments for their voting decisions (Salmon 1987; Besley and Case 1995).
This sets incentives for governments to generate policy innovations or to
imitate superior policies from other jurisdictions through intrajurisdictional
political competition. Such parallel processes of experimentation with
policies in different countries can increase overall knowledge about public
policies through processes of mutual learning (Kollman et al. 2000;
Van den Bergh 2000; Kerber 2005).

– Interjurisdictional competition: If additionally goods, production factors,
firms, and individuals are mobile between jurisdictions, a market for locations
emerges. Here jurisdictions supply packages of public goods, regulations, and
taxes, while the demand side consists of mobile individuals, firms, and pro-
duction factors. The importance of this interjurisdictional (or locational)
competition5 has increased considerably through globalization and –
within the EU – through the enforcement of the four basic freedoms by
removing mobility barriers between member states. The danger of losing
(and the chance of attracting) resources to (and from) other jurisdictions
sets powerful incentives for domestic governments to increase their competi-
tiveness as locations for mobile resources. The innovation of superior policies
and/or the imitation of policies from successful competitors then become
essential for the economic performance of single jurisdictions.

232 Journal of European Public Policy
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– Competition among legal rules (regulatory competition via free choice of law): If
individuals and firms have the right to choose between the legal rules of differ-
ent jurisdictions without having to change their location (free choice of law),
direct competition among legal rules emerges.6 One well-known example of
this kind of regulatory competition is competition among corporate laws
within the US. The generation and diffusion of new legal rules (and thus
of new policies) within corporate law give a prime example of the positive
effects of this kind of competition (Romano 1985; Easterbrook and Fischel
1996). As a consequence of some important decisions of the European
Court of Justice (i.e. ‘Centros’), a similar kind of competition among corpor-
ate laws might also develop within the EU (Wouters 2000; Heine 2003).7

This mechanism can also trigger off a parallel process of experimentation,
and through the direct choice of legal rules superior policies might be selected
and spread through imitation.

However, these advantages of competition among jurisdictions for improving
policies are only one of the effects which have to be taken into account if one
is seeking for the appropriate design of a multi-level system of jurisdictions as
within the EU. Both the economic theory of federalism and the theories of inter-
jurisdictional and regulatory competition provide criteria according to which
competences should be allocated vertically among different levels. They
concern aspects like economies of scale, spill-over effects, heterogeneity of pre-
ferences, etc. Besides, the question arises: under what conditions and under what
rules does interjurisdictional and regulatory competition result in more positive
than negative effects, that is, whether a race-to-the-bottom or a race-to-the-top
would prevail? Both theoretical and empirical research show that it depends on
the specific policy field as to what extent and under what restrictions compe-
tition and decentralization can be recommended, or whether centralization or
harmonization should be chosen (Breton 1996; Esty and Gerardin 2001;
Kerber and Grundmann 2006). In any case, an optimal multi-level system of
jurisdictions requires an all-encompassing institutional framework (‘competitive
order’; Vanberg and Kerber 1994; Garcimartı́n 1999).

Consequently, from the perspective of laboratory federalism, a federal
multi-level system of jurisdictions can be seen as an innovation system in
which public policies are the object of innovation and imitation processes
driven by decentralized experimentation, mutual learning, and competition
(Kerber 2005). In this respect, laboratory federalism also starts from the scepti-
cal assumption that the optimal policies are not known yet. Therefore, it is
necessary to continually strive for improving policies by taking into account
the experiences gained with already implemented policies. Contrary to the
OMC, however, searching for better policies and evaluating them in a comparative
benchmarking process is carried out on a non-centralized level by the jurisdic-
tions themselves. Intrajurisdictional political processes and interjurisdictional
competition control this process of policy innovation and imitation. In the fol-
lowing, we discuss the similarities and differences as well as the problems of both

W. Kerber & M. Eckardt: The OMC and laboratory federalism 233
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the OMC and laboratory federalism as institutional settings for effectively
fostering policy innovation and learning.

3. THE OMC AND LABORATORY FEDERALISM: A
COMPARATIVE ANALYSIS OF PROBLEMS FOR POLICY
INNOVATION AND POLICY LEARNING

3.1 Learning problems 1: evaluation, identifying ‘best policies’, and
limited transferability

The most basic problem for learning about superior policies, both in the OMC
and in laboratory federalism, is to what extent learning from positive or negative
experiences of others is possible at all. The method of benchmarking and search-
ing for best practices assumes implicitly that a ‘best practice’ for all can be ident-
ified. Nevertheless, this is a very critical assumption. If in different jurisdictions
different policy aims and/or different problems and conditions exist, the theory
of economic policy would suggest that different policies are also optimal. This
certainly does not imply that no learning is possible. However, it often amounts
to a much more complicated process than simply identifying ‘best policies’
which others can imitate directly. This is a problem for the OMC and for lab-
oratory federalism because simplified versions of both are based upon the some-
what naı̈ve notion that there are ‘best policies’ that merely have to be discovered,
either through central evaluation or through interjurisdictional competition
processes.

This is directly linked to a number of diffusion and imitation problems which
are well known in innovation economics (Rogers 1995). Due to different con-
ditions and capabilities, imitating successful policies is usually a difficult and
time-consuming process, which can also fail. Imitation itself usually requires
innovative adaptations. This has also been elaborated in the political science lit-
erature in which applying the benchmarking method and recommending ‘best
practices’ have been criticized as too simplistic (Arrowsmith et al. 2004).
Although the significance of ‘cross-national learning’ is emphasized (Hemerijck
and Visser 2003), ‘decontextualized’ benchmarking in the form of a one-size-
fits-all approach is not considered appropriate. Without rejecting the best prac-
tices approach, Radaelli (2003) favours a ‘context-sensitive “lesson-drawing”
approach’, in which ‘contextualized learning’ should be carried out by putting
more weight on the specific institutional conditions and traditions of a jurisdic-
tion (Radaelli 2003: 42). Theories about competition among legal rules also
recognize this insight that the efficacy of specific policies depends on the exist-
ence of other policies or institutions. The transfer of foreign legal rules into the
domestic legal order can incur compatibility problems with other legal rules
(problem of ‘legal transplants’; Legrand 1997). Consequently, additional costs
arise due to inconsistencies of the legal order with competition among legal
rules being impeded (Heine and Kerber 2002). Nevertheless, this argument as
to the limited transferability of policies should be used very cautiously. It can

234 Journal of European Public Policy
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easily be abused as an excuse for not learning from others and sticking to one’s
well-established but outdated policies.

In comparing the OMC and laboratory federalism the question arises as to
which approach might be superior in identifying better policies. The central
evaluation of policies in the OMC seems to have the advantage that evaluation
costs have to be borne only once. The non-centralized form of comparing the
performance of policies in laboratory federalism might lead to unnecessary par-
allel research with much higher costs. But the central evaluation of policies pre-
supposes that there is a (often not existing) consensus about a uniform set of
assessment criteria and methods of measuring performance. However, the agree-
ment on which assessment criteria to apply is itself a political decision. In the
institutional context of the OMC this can be expected to be the outcome of
complex political bargaining processes (Arrowsmith et al. 2004; Eckardt
2005). Moreover, even a group of experts might come to an erroneous assess-
ment and thus wrong policies might be recommended by the central level.
Due to potentially ensuing lock-in effects and path dependences, it might
become difficult to correct wrong developments. In that respect, the OMC
involves some of the dangers of centralization and harmonization – although
to a lesser extent.

In laboratory federalism the non-centralized form of evaluating policies
implies different sets of assessment criteria and operationalization methods
applied by different jurisdictions. It can be presumed that, on average, evalu-
ations will be made less systematically. Besides, access to statistical and other
information about the policies and their performance in other countries
might be much more difficult than in the OMC where the member states
must provide this information to the central EU level. Therefore, information
problems might aggravate mutual learning. However, in laboratory federalism
interjurisdictional competition controls the evaluation process. Since there is
usually high uncertainty with respect to the correct evaluation of policies, the
diversity of assessment criteria, and methods applied by non-centralized labora-
tory federalism, might turn out to be advantageous in the long run. In contrast
to the OMC, evaluation errors might be more easily corrected, thus reducing the
dangers of problematic path dependences and lock-ins.

3.2 Learning problems 2: lacking and distorting incentives

A detailed analysis of all the incentive problems of the OMC and of laboratory
federalism is beyond the scope of this paper. Therefore, in the following we con-
centrate on the major issues which are relevant for either the OMC or laboratory
federalism. A precise analysis might also require extending the traditional econ-
omic concept of rational agents (public choice, economic theories of democracy
and bureaucracies) by also taking into account bounded rationality, ideologies
(mental maps, belief systems), and informal rules (North 1990).

Analysing the incentive problems within the conceptual design of the OMC
proves to be difficult, because the OMC is carried out within a very complex

W. Kerber & M. Eckardt: The OMC and laboratory federalism 235
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institutional setting. It involves a large number of actors from different vertical
and horizontal levels within and across different policy fields. For the OMC the
most interesting aspects concern (1) the incentives for actors to actively partici-
pate in learning about better policies; and (2) the incentives to actually
implement such better policies. The need for participation of all actors affected
in a policy field is stressed both in official documents about the OMC as well as
in the literature (Commission 2003; De la Porte and Pochet 2004, 2005). In
contrast to that, the experiences gathered so far are disillusioning (Chalmers
and Lodge 2003; Arrowsmith et al. 2004; De la Porte and Nanz 2004; De la
Porte and Pochet 2005; Jacobsson and Vifell 2004). In most cases the national
reports are prepared by a small circle of government officials in charge of EU
affairs, for whom this is just another task to be performed for Brussels
without getting additional resources. In most OMCs the participation of
social partners, local actors, civil society representatives, or even national parlia-
ments is weak or non-existent, despite the efforts of the Commission to increase
their influence. Besides, there are also incentive problems for participation at the
central EU level. Many actors are involved from different institutions (EU Com-
mission, Commission Committees, Council of the European Union, European
Parliament, associations of social partners) which all have different interests.
Only by accident will their incentives to find out about the best policy solutions
and their dissemination be identical. Struggles for power among different actors
might hinder or even block policy learning processes at the EU level.

However, even if the OMC succeeds in identifying best practices, the
incentives of the (governments of the) member states to implement policy rec-
ommendations are unclear and often weak (Schludi 2003; Arrowsmith et al.
2004; De la Porte and Nanz 2004; Eckardt 2005; Jacobsson and Vifell
2004). Both the Stability and Growth Pact and the EES show that the
implementation of commonly agreed objectives works better, the stronger
the positive and/or negative sanctions are. Soft sanctions, like publicity in the
media or naming-and-shaming, seem to have far fewer effects than more
formal monetary sanctions, like fines for non-compliance or additional
funding of national policy measures. However, one can argue that member
states should voluntarily comply with recommendations by the central level,
if noticeably better, i.e. wealth-enhancing, policies are recommended. Then
member states’ self-interest should suffice for implementing these policy sol-
utions. If policy reforms are impeded by powerful interest groups, positive
and negative sanctions of the central level could help to overcome this political
resistance.

In regard to laboratory federalism, the incentive problems are much better
analysed. Again, the question arises as to whether jurisdictions have sufficient
incentives for improving their policies through policy innovation and learning.
In the case of interjurisdictional competition, where they compete for mobile
resources, they have strong incentives to improve their packages of public
goods, regulations, and taxes. But since failures of interjurisdictional
competition cannot be excluded, it is necessary to ensure that jurisdictions
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have undistorted incentives for improving their policies. For example, it might
be individually worthwhile for jurisdictions to embark on strategic policies with
negative externalities for others (beggar-my-neighbour policies), which can lead
to race-to-the-bottom or prisoners’ dilemma problems (Garcimartı́n 1999;
Kerber and Budzinski 2003). In such cases jurisdictions would have incentives
to improve their knowledge about policies which would reduce the overall
welfare of all jurisdictions. In this case, welfare-reducing policies would be
spread by mutual learning. The above mentioned institutional framework
(‘competition order’) for a multi-level system must prevent such developments
by channelling the efforts of jurisdictions to search only for welfare-enhancing
policies.

Nevertheless, even if the incentive problems are solved on the level of
jurisdictions as a whole, considerable incentive problems can occur through
defective intrajurisdictional political processes. The economic literature on pol-
itical economy (public choice, rent-seeking theory) offers many explanations of
why governments might choose policies that do not correspond to the prefer-
ences and interests of their citizens (Mueller 2003). In particular, politicians
may lack the appropriate incentives for policy innovation and policy learning.
Some of these problems have been analysed by federalism theory. With
respect to the efficacy of yardstick competition, empirical studies in the US
have come to very different conclusions in regard to the extent to which
voters compare the performance of governments from various jurisdictions
(Besley and Case 1995). Another important problem is the ‘rational ignorance’
of voters. Since each voter only affects the outcome of elections to a very small
degree, voters’ incentives to undertake costly searches for information about the
quality of policies in other jurisdictions are very small (Schnellenbach 2004).
Besides, politicians might be inclined to avoid risks in regard to policy
innovations so that free-rider problems occur (Rose-Ackerman 1980).

However, these incentive problems differ considerably according to the type
of transmission mechanism in place (section 2.3): whereas ‘rational ignorance’
of voters is a great problem in the case of yardstick competition, it is not a
problem in the case of interjurisdictional competition where mobile individuals
and firms have sufficient incentives for improving their knowledge about the
advantages and disadvantages of jurisdictions before deciding on their location.
The same is true for competition among legal rules via free choice of law. The
decisive difference is that, in the case of yardstick competition, information costs
are borne by single voters, but contribute to a collective good (quality of collec-
tive decisions), whereas in the other cases the advantages of better information
accrue directly to those who bear the information costs. However, interjurisdic-
tional competition can suffer from considerable problems when compared to
competition among legal rules and yardstick competition. These problems
arise from mobility costs between jurisdictions and from the fact that mobile
firms or individuals must decide between whole packages of public goods,
regulations, and taxes. The latter implies that the incentive of a jurisdiction to
improve specific policies, for example corporate laws, can be relatively small,
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because they might only have a marginal effect on locational decisions. For
competition among legal rules via free choice of law, however, neither the
‘rational ignorance’ problem nor the ‘package’ problem nor mobility costs are
of relevance. But here the question arises whether jurisdictions have enough
incentives to improve their domestic legal rules if domestic firms can also use
foreign legal rules.8

In summary, both the OMC and laboratory federalism have a number of
incentive problems. With the OMC, the main problem is that most of the
actors have no real positive incentives for participating in policy learning and
for implementing better policies, with negative incentives also being very
weak. In laboratory federalism, within a workable system of competing jurisdic-
tions it can be presumed that, in general, the incentives for policy innovation
and policy learning are considerably higher than in the OMC. Here the main
problems can be information problems and the distortion of incentives,
which requires the establishment of an appropriate institutional framework to
prevent the negative effects of wrong incentives.

3.3 Policy innovation

In this section we compare the OMC and laboratory federalism in regard to
their (dis)advantages in creating policy innovations. Theories of laboratory fed-
eralism emphasize its advantages in regard to both generating and spreading
policy innovations (Oates 1999; Kollman et al. 2000). This is reflected in the
use of evolutionary approaches in the tradition of Schumpeter and Hayek
and in the use of variation selection models in innovation economics (Hayek
1978; Nelson 1995; Kerber 2005). The competitive process of experimentation
in laboratory federalism can be interpreted as a parallel trial-and-error process
consisting of both the generation of new hypotheses about promising policy sol-
utions (policy innovations) and the spreading of those policies that have turned
out to be superior (policy imitation). From an evolutionary economics perspec-
tive, this process can be analysed as a never-ending process of variation and selec-
tion of policies, which – in an ideal case – leads to a step-by-step improvement
of policies. A key insight from evolutionary economics is that maintaining this
evolutionary process of knowledge generation requires a source that continually
provides variety in the form of new policy innovations. Otherwise, the hetero-
geneity of applied policies would be reduced by selecting policies through imi-
tation (Metcalfe 1989). Therefore, a sustainable process of knowledge
generation through parallel experimentation with policies also requires the pres-
ervation of some extent of diversity, fed by new policy innovations. Moreover,
the effectiveness of laboratory federalism in generating policy innovations pre-
supposes that lower-level jurisdictions have sufficient policy competences, and
that a considerable amount of diversity is tolerated.

By contrast, a superficial analysis of the OMC already shows that it focuses
only on the identification and diffusion of successful policies. Although it is
acknowledged that within the OMC some creative adaptation of ‘good
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practices’ to different local conditions is necessary (Zeitlin 2005), the
development of new policy innovations is not explicitly part of this institutional
design for policy learning. On the contrary, the OMC may even endanger the
long-term capability of the whole system for generating policy innovations. This
would be the case if a successful OMC in a particular policy field implied that all
member states imitate the ‘best policy’ identified, thus leading to a convergence
or even a harmonization of policies in the member states. This result is not sur-
prising because a focus on the diffusion of superior policies, while the generation
of innovations is neglected, is a major problem of the benchmarking concept
itself (Arrowsmith et al. 2004). Nevertheless, a fast process of harmonization
in the policy fields in which the OMC is applied is not very probable. The Com-
mission, however, views the OMC also as an instrument for accomplishing a
greater convergence in those policy fields, which so far are in the exclusive com-
petence of the member states. Since the heterogeneity of national policies is
negatively assessed, the diffusion of ‘best policies’ to the member states is also
seen as a suitable means for attaining the aim of convergence (Chalmers and
Lodge 2003; Working Group 4a 2001). This problem will be discussed more
thoroughly in the next section. A crucial consequence for policy innovations,
however, is that future processes of parallel experimentation with different pol-
icies might be eliminated (Arrowsmith et al. 2004; Lundvall and Tomlinson
2002; Radaelli 2003).

3.4 Policy co-ordination and convergence

In section 2.3 it was emphasized that the economic theories of federalism and
interjurisdictional competition can provide a number of criteria for answering
the question as to what extent centralization, (minimum) harmonization, and
co-ordination are necessary in a multi-level system of jurisdictions. This
implies some limitations to the scope for decentralized experimentation pro-
cesses. Additionally, the establishment of an overall institutional framework,
which ensures the workability of competition within a multi-level system of
jurisdictions, presupposes a considerable amount of co-operation between the
jurisdictions. Another question concerns to what extent laboratory federalism
would lead to a convergence of policies. Within a competitive system of juris-
dictions, in which innovation and imitation of policies take place, there are
tendencies both for convergence through imitation and for divergence
through innovation. It is not possible to predict which tendency will dominate.
The claim, however, that interjurisdictional competition can be seen as an
instrument for ex-post harmonization, because the best solutions would
prevail (Siebert and Koop 1990), is misleading. It ignores the fact that competi-
tive innovation–imitation processes never end. Through innovations new
heterogeneity emerges, which is also necessary for maintaining the parallel
processes of experimentation with new policies. Thus, for laboratory federalism,
the extent of policy convergence is an endogenous result of the non-centralized
processes of policy learning and experimentation.
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On the contrary, in the literature on the OMC it appears to be self-evident
that policy learning through the OMC leads to policy co-ordination and con-
vergence and that this result should be assessed positively.9 There are no
profound analyses about the advantages and disadvantages either of more
heterogeneous versus more uniform national policies or of the effects of
more centralization/harmonization versus decentralization in the policy areas
where the OMC is applied. This finding is closely linked to another neglected
aspect in this discussion. If co-ordination and/or convergence in certain policy
fields of the member states should be really necessary, the appropriate policy
answer would be not to apply the OMC but to shift the competences for
these policies to the central EU level. If, however, the competences for these pol-
icies should rest with the member states, it is unclear why convergence of these
policies should be attained. Of course, this does not exclude the possibility that a
certain degree of co-ordination in regard to particular aspects of national policies
might be necessary (Radaelli 2003).

This inconsistency within the concept of the OMC, as it is put forward by the
EU Commission and its proponents, need not emerge if the OMC is limited to
its initial central purpose, namely to support policy learning. If the only task of
the OMC is to provide a central institution that helps to establish processes of
policy learning on the level of the member states, the OMC does not need to be
an impediment to the heterogeneity of national policies, and, therefore, also not
for non-centralized experimentation with new policies. From that perspective,
the non-mandatory character of its policy recommendations has to be assessed
positively, because the right of the member states to decide on the basis of their
own objectives, problems, and knowledge about what policies to adopt is not
restricted. Policy innovation on the level of the member states remains possible,
and can be a valuable input for future evaluations of experiences with national
policies. It might even be worthwhile to ponder how to improve the potential of
the OMC to foster policy innovation; for example, by financially supporting
experimentation with new policies in the member states (Oates 1999: 1133).

4. POLICY INNOVATIONAND POLICY LEARNING IN AMULTI-
LEVEL SYSTEM OF JURISDICTIONS SUCH AS THE EU: SOME
CONCLUSIONS

In this paper we analysed the potential of the OMC and of laboratory federalism
as instruments for policy innovation and learning in a multi-level system of jur-
isdictions. Our initial hypothesis has been confirmed. Both can be seen as insti-
tutions that establish processes of generating and spreading new knowledge
about appropriate public policies. An important similarity is that both are scep-
tical in regard to our theoretical knowledge about optimal policies. Both see
experiences from implemented policies as decisive for identifying superior pol-
icies. The learning mechanisms, however, are very different: in laboratory
federalism, learning takes place through a purely non-centralized process of
experimentation with different new policies which leads to mutual learning.
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Depending on the transmission mechanisms of yardstick competition, interjur-
isdictional competition or regulatory competition, the learning processes work
very differently. In comparison, the OMC relies primarily on a benchmarking
process carried out on a higher-level jurisdiction from which, in a rather centra-
lized way, policy recommendations for policies on the lower levels are derived.

In section 3 we showed that in both concepts there are a number of problems
for the effectiveness of policy learning. Our analysis showed, in particular,
that the OMC suffers from some specific problems. One main problem is
that there might not be a ‘best policy’ for all the jurisdictions involved. This
leads to the notion of ‘contextualized learning’. Less well discussed are the
many incentive problems within the complex process of the OMC. This
requires much more detailed analyses of the working of the interaction of its
many participating agents, interest groups, and institutions, both on the EU
and the member state level. An important object of future research should be
the complex political bargaining processes that lead to common goals, assess-
ment criteria, and, ultimately, policy recommendations. It seems to be doubtful
whether the ‘best policies’ will be selected through these bargaining processes.

Another key difference to laboratory federalism, and a serious problem for the
OMC, is that it focuses only on the diffusion of successful policies, but neglects
the dimension of policy innovation. This might be linked to the objective of
bringing about policy convergence through the OMC implicitly followed by
the EU Commission. Learning from parallel experimentation requires a con-
stant flow of policy innovations and the acceptance of a considerable degree
of diversity. Thus, any objective of convergence of national policies is not com-
patible with the long-term effectiveness of the OMC as an institution for gen-
erating and spreading new knowledge about better policies. Consequently, from
our perspective the OMC should limit itself to supporting policy innovations
and policy learning. Benchmarking processes could be carried out on the
central level, but the member states should retain their freedom to decide for
themselves whether they accept any policy recommendations or not.

This also shows that the OMC should be discussed within the general debate
about the appropriate structure of the EU as a multi-level system of jurisdictions.
This holds in particular regarding the recommendable extent of interjurisdic-
tional and regulatory competition, and the necessary institutional framework
for ensuring a workable competition within this multi-level system. The econ-
omic theories of federalism and of interjurisdictional competition can contribute
to this discussion by providing a number of criteria for the optimal vertical allo-
cation of competences. From the perspective of laboratory federalism, a rather
non-centralized, multi-level system of jurisdictions is more capable of improving
and adapting public policies in order to cope with the emergence of new pro-
blems,10 because it allows for more parallel experimentation on lower-level
jurisdictions. In this way, it would also strengthen the international competitive-
ness of the EU. Again, more detailed analyses about the feasibility and problems
of such non-centralized processes of experimentation and mutual learning
are necessary.
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One final conclusion is that the OMC as a new form of governance could
play an important role within such a multi-level system of jurisdictions by
helping to overcome some of the problems of laboratory federalism. An appro-
priately designed OMC could work as a central evaluation agency which
supports the workability of this multi-level system of jurisdictions as an inno-
vation system. By providing low-cost information on the performance of
national policies, citizens and firms could improve their voting and locational
decisions. In this way, they would assess the performance of their governments
and the policies of different locations or legal rules more correctly. Hence, the
OMC could support the smooth working of yardstick, interjurisdictional,
and regulatory competition and help to solve one of their main problems.
However, this presupposes that the OMC commits itself solely to the goal of
supporting policy learning.
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NOTES

1 Note that a less strict definition of policy innovation is used, for example, by Walker
(1969) or Rogers (1995), where a policy innovation is given whenever a policy is new
to a jurisdiction although it is already known and/or adopted in other jurisdictions.

2 See Commission (2001); Scott and Trubek (2002); Wincott (2003); De la Porte
and Pochet (2004); Borrás and Jacobsson (2004); De la Porte and Nanz (2004);
Eberlein and Kerwer (2004); Trubek and Trubek (2005).

3 See VDR et al. (2003); Sakellerapolous and Berghman (2004); Eckardt (2005);
Zeitlin et al. (2005); and several articles in Borrás and Greve (2004).

4 For the discussion on multi-level governance in the political science literature, see,
for example, Marks et al. (1996); Jordan (2001).

5 See Tiebout (1956); Oates and Schwab (1988); Siebert and Koop (1990); Vanberg
and Kerber (1994); Breton (1996); Kerber (1998); Wellisch (2000); Sinn (2003).

6 For regulatory competition, see Sun and Pelkmans (1995); Vogel (1997); Bratton
and McCahery (1997); Sinn (1997); Ogus (1999); Garcimartı́n (1999); Kerber
(2000); Van den Bergh (2000); Esty and Gerardin (2001); Marciano and Josselin
(2002, 2003); Kerber and Grundmann (2006). Note, however, that regulatory
competition through mutual recognition (as in the case of product regulation
after the Cassis de Dijon Judgment of the European Court of Justice) differs
from regulatory competition via free choice of law because only in the latter case
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can firms choose between regulations without having to change their location
(Kerber 2000).

7 In this case, vertical learning processes through vertical competition between the
different jurisdictional levels are also possible, because in the EU firms now have
the right to choose between a European form of incorporation (Societas Europea)
and national corporate laws (see Röpke and Heine 2005).

8 In the case of competition among corporate laws in the US, the incentives are
franchise taxes which have to be paid by firms to the states for incorporation
(Romano 1985). However, there are usually no direct fees for using legal rules.

9 For a more general discussion in the political sciences on the mechanisms of policy
convergence, see Knill (2005); Holzinger and Knill (2005).

10 For contributions from that perspective in regard to the EU, see, for example,
Kirchner (1998); Frey and Eichenberger (1999); Kerber (2005).
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