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Introduction

The systems for delivering and financing health care within the European Union differ widely, reflecting cultural differences and different historical developments. Furthermore, a great deal of public money is involved in this sector. These considerations have undoubtedly contributed to the fact that Member States have always watched jealously to keep the competence on health care within their national borders, and are unwilling to transfer responsibility to the European level. 

This is spelt out explicitly for the first time in the Treaty of Amsterdam: “Community action in the field of public health shall fully respect the responsibilities of the Member States for the organisation and delivery of health services and medical care” (European Union, 1997: article 152 paragraph 5: 109).
Despite this, a number of mechanisms that have been built into the European construction process mean that various aspects of health care systems do end up on the European agenda.

Firstly, certain segments of health care systems form important economic sub-markets in themselves. We need only think of the market for medicinal products, or medical devices, or private health insurance. Health sector staff also form a major labour market. The aim of the European construction process is to create a single large internal market, and to remove possible obstacles to the free movement of persons, goods and services. The market segments we are dealing with here come under the European rules on freedom of movement. In the process of creating the internal market, therefore, quite a lot of European rules have been established with the aim of guaranteeing free movement of medicines, health professionals, insurance policies etc.

But although it was clear from the outset that the rules of the European single market would apply to certain segments of the health sector, the European Treaties are also progressively being declared applicable to other aspects of public health care systems. This has happened as a result of judgements of the European Court of Justice, whereby for example the European rules relating to the freedom to provide services are deemed to apply to the delivery of health care, as do aspects of European competition law under certain circumstances. It was not the intention, when the European Treaty was drawn up, that these general rules should apply to the health sector, and the Treaty provisions therefore take no account of the specific nature of this sector. Several judgements of the European Court of Justice are therefore creating considerable uncertainty in Member States.

Furthermore, spending on health care represents a major share of government and social security expenditure. Most Member States are having problems keeping this expenditure under control. Technological and demographic developments, and the internal dynamics of health care systems, mean that expenditure on health care in many Member States is increasing rapidly. It is therefore understandable that this sector, in the light of budgetary restrictions imposed at the behest of European Monetary Union, is coming under close scrutiny from the competent European institutions. There is also a growing need for Member States to learn from one another what policy instruments are actually feasible, in order to use the available budgets in the most efficient way.

Finally, the EU has some explicit areas of competence in the field of public health, complementing national policies to improve public health, prevent human illness and disease, and obviate scourges which endanger human health. To this end the Community can encourage co-operation between Member States, adopt incentive measures and make recommendations. Initiatives taken by the EU in the field of public health often include actions related to health care, since health care services are one of the links in the chain to improve public health and to prevent human illness and disease.

These factors mean that health care is increasingly becoming a subject on the European political agenda. 

In this chapter, the most significant developments since the end of 2001 will be discussed and placed in a broader context. The description of developments in 2002 will start in December 2001, as important processes that were ongoing in 2002 were launched or accelerated at that time.

Three parallel but intertwined processes will be analysed: first of all the process on patient mobility and the impact of the internal market on health care; secondly the integration of health care and care for the elderly into the process of modernising social protection and finally the launch of the public health strategy and the related action programme in the field of public health. These processes gathered momentum in a remarkable way in the course of 2002.

EU policies to create the internal market which relate to health care, although extremely important for national health care systems, are not the focus of this chapter. For this reason, developments concerning e.g. pharmaceutical legislation, qualifications of health care professionals or health-related websites, etc. will not be discussed.

1.
Patient mobility and the impact of the internal market on health care systems

1.1 Background

We referred in the introduction to the rulings of the European Court of Justice in which rules relating to the freedom to provide services were declared applicable to the delivery of medical care. The judgements that have received most attention in this context are the Kohll and Decker judgements of 1998 (
). These were followed in 2001 by the Geraets-Smits and Peerbooms judgement (
). On the basis of these rulings, systems for funding the provision of medical care, regulated by national governments, may not discriminate against foreign care providers. Obstacles to the free provision of services may be imposed if it is necessary to guarantee the financial balance of the social security system, or to maintain a broad range of health care services accessible to all. These restrictions must however be based on objective criteria.

Before the judgements, access to health care beyond national borders was organised by EU Regulation 1408/71 (Council of the European Union, 1996) and was limited to specific circumstances. Patients were only allowed to go abroad for programmed care, after receiving authorisation from the financing institution to which they were affiliated. In most EU countries such an authorisation was only given in very specific situations, particularly when adequate or equivalent care was not available within a reasonable period in their own country. The tariffs and rates of reimbursement applied were those of the country where the care was delivered.

Following the judgements, patients may, provided there are no justified obstacles, travel abroad directly for purposes of medical care, without prior authorisation, pay the full cost of their care, and subsequently request reimbursement of the costs from the institution to which they are affiliated, at the rate of reimbursement which applies in the country where they are covered for the costs of medical care. It also means that health care financing systems have to formalise their relations with foreign health care services (and product suppliers) in the same way, and on the same conditions, as they do with their national health care providers, without discrimination (Palm et al., 2000).
The judgements thus opened up a second way of receiving reimbursement for care received abroad. Because of this, they caused a great deal of commotion in the Member States, and much uncertainty about the consequences of the rulings and how they should be transposed into national regulations.  The Court rules on the basis of specific cases that are brought before it. The principles that underlie its judgements, however, have to be applied in all Member States. It is for Member States themselves to investigate how these principles apply to their own national situation.

Many questions remained unanswered, and a great lack of clarity persisted, about the way in which these judgements had to be applied to the various types of health care systems, about the kind of care, in each of the systems, for which restrictions might be justified, about the time within which a system must be able to deliver care, etc.  Member States feared that they would lose control over the number of patients who would seek health care abroad, and consequently over the extra expense that this might cause. But more importantly, they feared the consequences the rulings could have on the internal organisation of their systems, on the way access to health care is structured, on the national mechanism for quality control or financial control, and also on the accessibility of care for the whole population (Palm et al., 2000).
Awareness was also raised about the impact EU law may have on national health care systems. Member States had been careful to keep competence for health care within their national borders and, for understandable reasons, had never accepted European interference. But now they were confronted with the fact that the EU law that was established to create the internal market, indirectly had an impact on their national health care systems. Not only the rules on free movement of services, but also EU competition law and EU law on the free movement of products and persons could possibly be applied to their national systems.

The need for political reaction at EU level grew slowly, and the political developments concerning the impact of the EU internal market rules on health care systems have gained momentum since the end of 2001. 

1.2 
Developments since the end of 2001

1.2.1
Conference of the Belgian Presidency on the impact of EU integration on the social nature of health care systems and Presidency conclusions of the Laeken Summit

In December 2001 the Belgian presidency of the European Union organised a conference on the impact of the European integration and the single market on the social nature of national health care systems. (
) The aim of this conference was to pave the way for a policy debate on these issues for the next presidencies. The conference was prepared by a scientific conference report, giving a comprehensive overview and thorough analysis of the impact of EU law on national health care systems, and on the mechanisms governing solidarity, equity and accessibility in the systems (Mossialos et al., 2001). The conference discussed issues related to the free movement of products, including pharmaceutical products and medical devices; free movement of services, including patient mobility and cross-border care; free movement of health professionals; and competition law, state aid, complementary health insurance and public procurement. The conference discussed the issues at stake with the managers in the health care sector, public authorities responsible for health care delivery and financing, and national and international stakeholders. The scientific conference report concluded that, if the European social model is not to be undermined inadvertently by the inappropriate application of EU law designed to meet needs in other sectors, or a piecemeal series of ECJ judgements on health care, it will be necessary to agree on a statement of fundamental principles of general interest that enshrine the goals of European health systems, that balance the internal market with social goals, and that can be incorporated into a future Treaty. The conference also pleaded for a system of open co-ordination, to learn form the experience of others, while taking account of national circumstances. According to the conference a form of European co-operation could make some of the challenges posed by the internal market for health care systems more explicit. The conference resulted in the publication of two books containing the scientific preparatory documents, refined after the conference (Mossialos and McKee, 2002 and McKee et al., 2002).

Drawing on the dynamic created by this conference, the European Council of Laeken of 14-15 December 2001 stated in its conclusions: “Particular attention will have to be given to the impact of European integration on Member States’ health care systems” (European Council, 2001: 9).

1.2.2 Report of the High Level Committee on Health on the internal market and health service

In a parallel action, the High Level Committee on Health drafted a report on the impact of the internal market on health services. This Committee is an advisory body of the Commission’s Directorate General for Health and Consumer Protection, composed of civil servants from the Member States. The Committee received in 1999 a mandate to analyse the consequences of the ECJ rulings and the impact of Community provisions on health systems, following a request from some Member States in the health Council to discuss the consequences of the Kohll and Decker judgements in political terms. The report was presented by Commissioner Byrne on December 17th 2001 (European Commission, 2001a).

The report pleads for the development of a proactive and broader health policy, taking full account of the interests of patients and health services. It states that until this happens, Community measures which impact on health will continue to be largely influenced and dominated by economic considerations and factors and not by health policy interests. The report pleads for key policy areas, hitherto regulated in an internal market context, including health care issues, to be brought into a health policy framework. It recommends integrating health into general Community strategies such as the “Lisbon process” and applying the open method of co-ordination, by defining targets and objectives at European level, defining quantitative and qualitative indicators and benchmarks, and monitoring, analysing and evaluating the achievements in the Member States. It concludes that there may well be a need to consider a reformulation of the EU’s competence in health, with the objective of moving all related health powers into one Treaty Article as a means of further clarifying roles and responsibilities.

Commissioner Byrne launched the report under an accelerated procedure (
), probably in an attempt to take the lead in the policy debate on the issue of patient mobility and the impact of the internal market on health care, rather than leaving it to the Directorate General for Employment and Social Affairs. In so doing, he probably also tried to influence the scope of the initiative the Spanish presidency intended to take on patient mobility (see below). Commissioner Byrne had already demonstrated on several occasions his sensitivity to the problems caused by the impact of the internal market on health care, and he probably wished to put the Spanish initiative into this broader context.

1.2.3 High level process on patient mobility 

The Spanish presidency of the European Union, in the first half of 2002, put the issue of patient mobility on the political agenda. In February 2002 they organised an informal meeting of the ministers of health on this subject. Worth mentioning from the outcome of this meeting is the phrase: “Doing nothing is not a viable option. Health care policy should be directed by politicians, and it does not seem that allowing the Courts to draw up health care policy is the proper thing to do for the health of patients in Europe” (Meeting of Health ministers, Summary, Málaga (Spain), 8 February 2002).

Four topics were selected for further discussion:

-
Highly specialised reference centres;

-
Sharing spare capacity with patients on waiting lists from other countries;

-
Facilitating care in the neighbouring country for those living near a border;

-
Providing care for persons who set up residence for long periods of time in another country.

It was mainly this last topic on care for persons with long term residence in another country that drove the Spanish to put the subject of patient mobility on the political agenda. Large groups of European pensioners reside in the Spanish coastal regions. The compensation that Spain receives from the Member States these patients come from, for the care they obtain in Spain, is paid to the central government in Madrid (Busse et al., 2002: 97). The local health authorities in the coastal regions are not really paid for their extra workload and costs.

An expert meeting with representatives from the Member States in Mahon (Minorca) in May 2002 discussed the topic further, in order to prepare Council conclusions. The Council of ministers of Health of June 26th 2002 approved these Conclusions on patient mobility and health care in the Internal Market. The Council recognised that the health care systems in the European Union share common principles of solidarity, equity and universality, despite their diversity. It also recognised the emerging interaction between health systems within the European Union, particularly as a result of the free movement of citizens, and their desire to have access to high quality health services. It recognised that developments such as those relating to the single market have an impact on health systems, and are concerned that these should be consistent with the Member States’ health policy objectives, and the common principles of the systems. It recognised the importance of co-operation and bilateral or regional arrangements, inter alia to examine the benefit of reference centres, and considered that there is a need to strengthen co-operation in order to promote the greatest opportunities for access to health care of high quality while maintaining the financial sustainability of healthcare systems in the European Union. To this end the Council Conclusions invited the Commission to launch a “high level process of reflection”, which should aim at developing timely conclusions for possible further action.

The launch of this process is an important step, taking into account the resistance of the Member States towards discussing health care issues in the European institutions. The awareness that Europe is entering the national health care systems by the back door of the internal market undoubtedly explains this development. However, some aversion remains, and this becomes clear when it comes to formalising the discussion. The proposal to investigate the possibility of applying the Open Method of Co-ordination in this high level process (
) was not accepted in the conclusions. Neither was the creation of a formal Committee to underpin the health Council. With the term “process” the intergovernmental aspect was stressed, rather than the supra-governmental approach. 

Important in these conclusions is the fact that the issue is not limited to patient mobility, but that the issue of patient mobility is placed in the broader context of the impact of European economic rules on health care services. 

There was an unexpectedly great amount of interest from Member States in participating in the informal process once it had been launched. All 15 ministers invited expressed their willingness to take part – Luxembourg only in an administrative sense. Additionally, some key stakeholders (representatives of health care professionals, health care services, patients and health insurers) are taking part in the discussions. The intention is to discuss the interim results of the reflection process in the Council of ministers of health and social affairs, the High Level Committee on Health mentioned above and the European Health Forum (
).
Four main themes were selected for discussion in different working groups:

1) European-wide co-operation to enable better use of resources;

2)   Information requirements for patients, professionals and policy-makers;

3) Access to and quality of care;

4) Reconciling national health policy with European obligations

This fourth group would raise issues such as the impact of Treaty obligations on health systems; balancing free movement with planning of services; improving legal certainty for health services within the framework of EU law; and any need for new institutions or structures. These topics are clearly more sensitive for the Member States, as they raise fundamental questions about how Member States would, could, and should apply the internal market rules to their health care systems. The reflection process on the concrete impact of ECJ rulings on national systems is not at an equally advanced stage in all countries, nor among all the players within the countries. There has therefore been some resistance to the creation of this fourth working group, but it has finally been decided to maintain it. 

The first meeting of the high-level reflection process has been postponed several times, delaying the process by several months. Final conclusions are expected for the end of 2003. The delay in starting the process is partly due to the unexpectedly great response to the initiative. However, it also reflects once more the reluctance of several Member States to discuss health care issues at European level, and the fear that the EU will interfere too much in their national systems. The great interest shown by ministers in participating in this informal discussion forum might also reflect this fear that issues would be discussed beyond their control, rather than reflecting their willingness to take EU initiatives on this subject. 

1.2.4
Simplifying Regulation 1408/71

In 1998, the Commission presented to the Council a proposal for a Regulation on coordination of social security systems (European Commission, 1998) This proposal was aimed at modernising and simplifying Regulation (EEC) No.1408/71 concerning the application of social security regimes to workers moving within the Community (Council of the European Union, 1996). For several years it has proved impossible to reach agreement within the Council on this issue, due to the requirement of unanimity. During the Belgian Presidency (second half of 2001), parameters for the modernisation of Regulation 1408/71, with basic options for modifying the regulation, were adopted by the Council (Council of the European Union, 2001). With regard to patient mobility, this agreement stated that it would be advisable to examine the implications of the ECJ case law on regulation 1408/71. In 2002, the Council started the discussion and reached a consensus on several chapters of the regulation, incorporating the agreement on the Parameters. This consensus includes the provisions on sickness, and relaxes slightly the provisions on the possibilities for cross-border care. This relaxation consists of:

-
Authorisation for treatment outside the State of residence must be accorded when the treatment cannot be given in the Member State where the person resides within a time-limit which is medically justifiable, taking account of his/her current state of health and the probable course of the illness. This provision adds a medical criterion to the wording “undue delay” that is stipulated in the current Regulation. The addition of this medical criterion is a direct response to the Smits/Peerbooms judgement (see footnote 4).

-
During a temporary stay in another Member State, insured persons are entitled to medical treatments which become medically necessary during their stay, taking into account the nature of the benefits and the expected length of stay. This provision replaces the current wording, which only allows immediately necessary care during a temporary stay in a Member State, other than the state of affiliation. This provision opens e.g. the possibility of treatment of chronic diseases during a stay abroad.

-
Possibility of creating access to cross-border care for the members of the family of a frontier worker and some relaxation of access to cross-border care for retired frontier workers.

These proposals for changes were discussed at length in the Council working group and endorsed by the Council of December 3rd 2002. Final approval was, however, made dependent on agreement to the whole of the Regulation. The aim is to reach a global agreement within the Council by the end of 2003, after which the proposal will have to be sent to the Parliament.

Although these provisions offer some relaxation in the access to cross-border care, they do not really answer the questions posed by the ECJ judgements.

1.2.5
European Health Insurance Card

Finally we want to mention an initiative that might also encourage patient mobility. In the framework of a European action plan on competition, and in order to promote the mobility of workers by removing the obstacles that hinder this mobility (European Commission, 2002a), the European Commission proposed to create a European health insurance card. This electronic card would replace the existing forms necessary for receiving health care abroad (in a first phase, form E 111 for travelling abroad). The intention is to cut down on paperwork and provide proof of entitlement to healthcare and appropriate national reimbursement throughout the EU. In this way it will simplify the procedures, rather than create new rights. It will not contain any health record. The Commission is to prepare a concrete proposal for the Spring 2003 European Council.

2.
Integration of health care in the process for modernising social protection and in the co-ordination of macro-economic policies.

2.1
Background

Relatively independently from the policy process which was launched concerning patient mobility and the impact of the internal market on health care systems, health care issues were also discussed during the same period at EU level as a result of the EU process aimed at modernising social protection. This is an initiative of the social players at EU level (the Council, in its Social Affairs formation, and DG Employment and Social Affairs), unlike the initiative on patient mobility, which was initiated by the public health players. 

The social protection process entered a new phase with the 1999 Commission Communication on “a concerted strategy for modernising social protection” (European Commission, 1999). This Communication was based on four axes: making work pay; action against poverty and social inclusion; ensuring the future of pensions and ensuring high quality and sustainable health care throughout Europe. 

The Lisbon European Council in March 2000 confirmed the four axes of the Communication. In order to achieve these aims, co-operation between Member States is to be strengthened by exchanging experiences and disseminating best policy practices. To implement this strategy the Lisbon Council introduced the open method of co-ordination (OMC) (European Council, 2000). This method involves fixing European-level common objectives in a given policy area and setting guidelines to achieve these objectives; establishing qualitative and quantitative benchmarks and indicators as a means to compare best practices; translating the guidelines into national and regional action plans by setting specific targets, and periodic evaluation as a mutual learning process. The development of organised and reciprocal learning processes to cope with a rapidly changing world, while respecting national diversity, is at the heart of the method (de la Porte et al., 2001). A Social Protection Committee with high-level civil servants from the Member States was created to activate this social protection strategy. 

The process on health care started with a mandate of the Göteborg European Council, in June 2001 that called on the Council to prepare a report on health and care for the elderly, to be integrated into the Broad Economic Policy Guidelines. This report should be formulated in conformity with the open method of co-ordination and on the basis of a Joint Report of the Social Protection Committee and the Economic Policy Committee.

In October 2001, the Economic Policy Committee, at the request of the Ecofin Council, presented a report on the budgetary impact of the ageing of the population on public spending on pensions, health and long-term care for the elderly (EPC, 2001). It includes financial projections up to the year 2050. The report illustrates the complexity of the link between ageing and expenditure on health and long-term care. Not only demographic changes, but also demand and supply factors influence the prognoses. Furthermore, the need for care depends not only on the age of the population, but also on the health status of elderly persons, which in turn depends on developments in medical science. Finally the need for formal care services depends on developments in labour market participation, particularly among females. The report concludes that, with the exception of a few Member States, increases in expenditure due to demographic factors in the more traditional health care sector will not be very large. On the other hand, increases in spending on long-term care over the projection period could, in several Member States, be dramatic. 

The inclusion of health care in the social protection strategy is not surprising. The health care sector represents an important share of public spending. Member States are all confronted with the same kind of problems when it comes to controlling health care expenditure. This is due not only, or maybe not in the first place, to the ageing of the population, but also to technological developments in this sector, the rising expectation of the population and the internal dynamics of the systems. Controlling health care expenditure has therefore become an issue in the European co-ordination of macro-economic policies, in order to ensure the long-term sustainability of public finances. The Broad Economic Policy Guidelines (BEPG) encourage Member States, year after year, to review health care systems in order to increase efficiency and take account of the ageing of the population. 

On the other hand, national policy makers responsible for health care are extremely reluctant to discuss health care topics at European level. The awareness, however, that the European financial organs (the Ecofin Council advised by the Economic Policy Committee) would tackle the issue of health care anyway – from a purely budgetary angle – led those responsible for health care policy to agree, however reluctantly, to discuss health care issues at European level. Their concern is to add issues of quality and accessibility to this budgetary approach. Other factors also influenced the acceptance of a European process on health care. Member States feel the need to learn from each other about the type of measures that can be effective in controlling spending while maintaining accessible care of high quality. The growing awareness of the impact of the EU single market rules on health care, as described in the previous section, also helped stimulate this process.

2.2
Developments since the end of 2001

2.2.1 
Commission Communication on the future of health care and care for the elderly

To feed the debate of the Social protection Committee and the Economic Policy Committee, the Commission adopted on December 5th 2001 a Communication on the future of health care and care for the elderly (European Commission, 2001b). This Communication gives an analysis of the challenges posed by the impact of demographic ageing, by the growth of new technologies and treatments, and by improved well being and standard of living on health care systems and expenditure. It identifies three common objectives for European health care systems:

-
Guarantee access for all to health care of good quality. In this context reference is made to the process of co-ordination in the field of social exclusion and access to health care for disadvantaged groups;

-
Improve the transparency and quality of health care systems. Here issues of cost- effectiveness of treatments and the cross-border dimension of quality are tackled. The Communication stipulates that the quality issue is made particularly complex by the diversity of patterns of provision of health care in the EU and the heterogeneity of medical treatment. It pleads for a comparative analysis of health care systems and medical treatment, making it possible to identify “best practice” in order to improve the quality of health care systems and optimise the use of resources in the context of social protection. 

-
Ensure the financial viability of health care systems. In this context the Communication urges continuation of the reforms already introduced so that spending evolves at a viable pace. Here again, the policy paper calls for more exchanges of experience, which would make it possible to keep track of the policies introduced over several years.

The Communication concludes that it is essential that all the players in the health systems –local authorities, health care professionals, social protection bodies, supplementary insurance companies, representatives of consumers – co-operate to attain the objectives. But it warns that this is often a difficult task, given the different and sometimes conflicting interests and viewpoints of those involved. 

We note that the Communication does not seek to apply the Open Method of Co-ordination in the domain of health care, but pleads rather for co-operation. It also indicates that a larger degree of co-operation, involving the stakeholders, could be necessary in this area in order to achieve the objectives.

The European Parliament approved on January 15th 2003 a Resolution (European Parliament, 2003) on the Commission Communication, . This Resolution considers that the Commission's Communication is a good basis for discussion. 

Worth mentioning is that the Resolution:

-
warns against overemphasising the goal of financial viability and a mere cost-cutting strategy in the framework of the stability pact at the expense of accessibility, quality and solidarity. 

-
makes a plea for the creation of an internal market in health services and products. The initial wording of this paragraph has been amended considerably in the Social affairs Commission, in order to build in guarantees for the quality, accessibility, and financial viability of the systems and not jeopardise the health policy objectives of the Member States when establishing the internal market. 

-
calls for the application of the OMC to health care and care for the elderly. We do not therefore find in the Parliament the same reluctance we see in the Council to apply the OMC in the field of health care. 

-
calls on the European Convention to include a high level of health protection as a general goal in the draft Constitution and to define health policy as an area in which competence is shared between the European Union and the Member States.

2.2.2
Initial Report in the field of health care and care for the elderly

In accordance with the conclusions of the Göteborg European Council, the Council submitted to the Barcelona European Council in March 2002 the Initial Report in the field of health care and care for the elderly, prepared by the Social Protection Committee and the Economic Policy Committee (Council of the European Union, 2002). 

This report stresses the complexity of the debate on health care. It mentions the historical differences of the systems, the organisational complexity, the division of responsibilities for health care on the one hand and care services for the elderly on the other, the difficulty of identifying the key cost factors, and therefore of making long-term forecasts for expenditure. According to the report it is also more difficult to arrive at standard definitions and to state objectives for health systems, although it considers the policy challenge to be probably more urgent, driven as it is by short-term pressures. 

The Council considers in the report that the three long-term objectives set out in the Communication of December 2001 – accessibility, quality and financial sustainability of systems – provide a good framework for a collective exchange of information and experiences. This exchange should focus on the objective of identifying best practice and on identifying areas where the sharing of information and discussion of common challenges at EU level would add value in terms of securing the core social objectives of care and healthcare systems while ensuring their long-term sustainability. It pleads for the establishment of incentives for users and providers to ensure longer-term financial viability of the systems, and to ensure that the cost saving potential of technological progress is fully realised in the field of health care. It argues for a wide participation of those responsible for health policy in the discussion. Possible areas for an exchange of views are, according to the report, the provision of health care, health care quality, medical training and practice, licensing and accreditation and patient rights, and it refers to the opportunities in this field offered by the EC Public Health Action Programme. Perversely, the Council, one year earlier, had failed to endorse almost all the actions related to health care systems in this Action Programme (see next section). The issues of the impact of European integration on health care systems are, in the final version of the report, and contrary to earlier versions, referred entirely to the Spanish initiative discussed in the previous section on patient mobility and the Health Council. 

For 2002-2003 the Council proposes to concentrate on information gathering and exploring the possibilities for mutual learning and co-operation. This work should concentrate on the provision of health and long-term care for the elderly. 

The report remains very cautious when it comes to proposing EU-level co-ordination in the field of health care. Even the term “co-operation” seems too sensitive, and becomes “co-operative exchange” on the basis of the responses. 

The focus on the care for the elderly reflects the ambiguity of the process, trying to maintain the demographic changes (and their impact on public finances) as the starting point for the discussions. The limitation of the scope for the first year to care for the elderly is, however, quite theoretical and artificial, as most of the health care services (GPs, hospitals, …) are accessible to the whole population, irrespective of age, although the real use of the services might be age-related. Therefore, an analysis of the quality and accessibility of health care services for the elderly will automatically lead to an assessment of health care services in general. For long-term care, a focus on care for the elderly seems more relevant, as in most countries specific care services and institutions for older people exist (nursing homes, home care,). 

2.2.3
Questionnaire and Joint Report 

In response to this report, the European Council of Barcelona, in March 2002, invited the Commission and the Council to examine more thoroughly the questions of accessibility, quality and financial viability in time for the spring 2003 European Council (European Council, 2002). A questionnaire to elicit information on health and long-term care for the elderly was sent by the Social Protection Committee to the Member States in April 2002. The Commission launched on January 3rd 2003 a proposal for a Joint Report, based on the responses of the Member States to the questionnaire (European Commission, 2002b). By publishing this draft Joint Report in the form of a Commission Communication, which still has to be negotiated in the Social Protection Committee and the Economic Policy Committee, the Commission is trying to get a grip on this process which is, at least formally, rather dominated by the Member States and the Council.

The proposal for a Joint Report raises issues about co-operation in the field of quality of service delivery, particularly from the perspective of greater cross-border mobility of patients and of enlargement, and also about efficiency and cost effectiveness. The draft concludes that co-operative exchanges should continue. It seeks to focus particularly on improving the information base and on indicators, and to pay particular attention to employment issues. This last issue contains aspects such as maintaining the present workforce, recruiting and training new staff, opportunities to increase European employment levels, and gender issues in the care sector. Once again, however, the draft Joint Report does not advocate applying the open method of co-ordination in the field of health care, which would mean fixing European-level common objectives and guidelines to achieve these objectives, establishing qualitative and quantitative benchmarks and indicators as a means to compare best practice, and translating the guidelines into national and regional action plans by setting specific targets and periodic evaluation as a mutual learning process. 

2.2.4
Similarities and dissimilarities with other processes in the field of social protection

We can identify some similarities with the other ongoing processes in the field of modernising social protection, but also important dissimilarities (for pensions and social inclusion: see bilan 2000 and 2001).

We find the most striking similarities with what is happening in the field of pensions. In both processes, the players involved in social policy are reactive rather than proactive when it comes to putting the issue on the European political agenda. In both processes, events can mainly be explained by moves taking place outside the social arena per se. The social affairs and health policy-makers are reacting to developments in the economic field at EU level. The initiatives taken in the context of the co-ordination of macro-economic policies, by the Ecofin Council, approach health care and pension issues in a narrowly demographic context and in terms of their impact on public finances. Furthermore, many elements of health care, as well as some aspects of pensions, fall outside the scope of the Social Affairs and/or Health ministers, but are subject to the EU economic rules of the internal market. Some elements must comply with the rules of free competition. 

Member States and ministers responsible for social affairs/health care are extremely reluctant to put the issues of health care and pensions on the European political agenda, but are put on the defensive because they do not want to have these issues discussed solely in terms of their financial sustainability. They want to add issues relating to the quality of, and access to, the systems. For this reason the health and social affairs ministers have agreed only reluctantly to discuss these issues at EU level. 

Applying the Open Method of Co-ordination in these areas seems, however, extremely sensitive, and even more sensitive in the field of health care than in the field of pensions. The provision, structure and use of health services are to a large extent culturally defined, and the use of the provision is personal. This explains the large differences between the systems, and the desire of national and regional policy makers to maintain the specific characteristics of their system, adapted to the expectations of their population.

The discussion on health care issues seems much more complex than the discussion in other fields of social protection. The financial viability of health care systems does not only depend on demographic changes. Increasing expenditure is also caused by technological evolution, rising expectations of the population and the internal dynamics of the systems. The health care systems, furthermore, involve interaction between a large variety of private and public players, (public authorities, sickness funds, hospitals, health care professionals, pharmaceutical companies etc.) all of whom influence the cost, the quality and the accessibility of the systems. Exchange of information and good practice, establishment of guidelines and standards is therefore necessary, not only between civil servants in terms of policy practice, but also e.g. between health care professionals on clinical practice. To guarantee that systems can attain their goals, these players have to be involved in policy making. 

3.
Public health Strategy and Action Programme in the field of public health

Based upon the EU’s competence in the field of public health, (
) the Commission presented in May 2000 a Communication on the Health Strategy of the European Community including a proposal for a programme of Community Action in the field of public health (European Commission, 2000). The Council and the European Parliament adopted this programme on 23 September 2002 for the period 2003-2008 (European Parliament and Council of the European Union, 2002). The decision was negotiated between the parliament and the Council in a conciliation procedure. The most contentious issue was that of the budget.

The programme, which will replace eight Community action programmes currently running, has a budget of EUR 312 million over the six years. Its main strands are to:

-
improve information and knowledge relating to public health;

-
enhance the ability of public authorities and health systems to respond rapidly and in a co-ordinated manner to health threats;

-
promote health and the prevention of disease by addressing key health issues in all policies and activities

Overall, the final version of the action programme is less structured and straightforward than the initial Commission Communication. This is probably due to the complex decision-making process under the co-decision procedure, with legal texts being amended piecemeal by the different players in the different EU institutions, all with their own agenda and objectives. 

The initial Commission proposal contained specific objectives and actions in the field of health care. These actions included developing and operating a Community network to monitor, undertake analysis and provide advice on clinical guidelines and quality and good practice in health care interventions, and to present reviews, advice and guidelines on health technologies, health interventions and quality and good practice. It is clear that the Commission’s intention was to stimulate EU-level action on comparing and assessing health care systems. All these provisions were deleted by the Member States in the Council during the first reading in the co-decision procedure in 2001. There was a great reluctance on the part of Member States to accept European interference in this domain. The Council at the time took the position that these issues should be discussed in the context of the process of social protection. It is remarkable that this same Council, one year later, pleaded, in the Initial Report in the field of health care and care for the elderly (Council of the European Union 2002, see previous section) in favour of using the possibilities offered by the Public Health Action Programme for an exchange of views on health care issues. The attitudes of Member States towards agreeing to discuss health care issues at EU level have clearly made rapid progress in the space of a year.

The European Parliament clearly did not have the same reluctance to integrate health care issues into the programme. They sought, for instance, to include among the Community’s obligations that of developing a contribution to the definition of minimum quality standards applicable to health and patients’ rights, but the Council took the position that quality standards and guidelines and patients’ rights are areas of Member State competence (Hervey, 2002). That is why, in the final text, this provision has been dropped.

The only explicit reference to health care systems is made in the action and support measure on: “improving analysis and knowledge of the impact of health policy developments and of other Community policies and activities, such as the internal market as it affects health systems, in contributing to a high level of human health protection (…)” (see annex, point 1.5). This is a new action, which was not mentioned in the initial Commission proposal and is probably inspired by the developments on patient mobility and the impact of the internal market on health care systems, as described earlier. Furthermore, an action has been maintained on reviewing, analysing, and supporting the exchange of experiences on health technologies. 

The fact that there is no explicit reference to health care systems in the final approved texts does not mean that the Commission has no scope for action in this field. At the time of writing this article (January 2003) the work programme of the action programme has not yet been published. It seems nevertheless that the Commission intends to integrate several actions related to health care into this programme, based on the actions in the approved action programme related to public health, since public health policy covers health care issues.

Conclusions 

In this chapter we have discussed several ongoing developments at European level that, while relatively independent from each other, result in health care issues being put on the European political agenda, despite the fact that the EU has no formal competence in this area. For the first time there is a wide consensus that these issues should be discussed at EU level, something which would have been unimaginabletwo years ago.

In each of these processes we see a complex interplay and fields of tension between several institutional players: vertically, between the Member States and the EU bodies; horizontally, between those responsible for social policies, for public health policies, for economic policies and for internal market policies. These fields of tension slow down the ongoing processes.

We have seen how the Member States, traditionally very reserved about accepting European intervention in their national health care policies, are compelled to react to situations created by the application of the principles of the single market to the national health care services, and to react to developments in other fields, such as economic policies. The awareness that these developments do not necessary defend the interests of the national health care systems, and could become a threat to the basic social characteristics of these systems, forces them to a certain extent into an EU-level reaction. Most of the recent policy documents in the process on patient mobility and on health care within the process for modernising social protection, start by confirming that the health care systems in the European Union share common principles of solidarity, equity and universality, despite their diversity, and that these principles should be safeguarded. However, the acceptance of an EU-level discussion remains very reluctant and hesitant, and the fear of opening a box that can then never be closed remains strong. Therefore, the processes are continuously being curbed; the scope of actions, time and again, is restrained. Nonetheless, the time seems ripe for thorough discussion and a fundamental EU-level reaction to the unintended application of Treaty economic provisions to national health care systems. A political discussion on health care systems in the framework of modernising social protection and the application of the open method of co-ordination in this field seems, however, much more sensitive. The discussion in the field of health care is more complex than the discussion in other fields of social protection. The financial viability of the health care systems does not only depend on demographic changes, but increasing expenditure is also caused by technological evolution, rising expectations of the population and the internal dynamics of the systems. The health care systems, furthermore, involve interactions between a large variety of private and public players, all influencing the costs, the quality and the accessibility of the systems. Exchange of information and good practice, establishment of guidelines and standards is therefore necessary not only between civil servants in terms of policy practice, but also e.g. between health care professionals. 

The Commission DGs responsible for public health and social affairs play a proactive role and are trying to stimulate and to broaden the discussions. This can be explained by their awareness of the issues at stake, but the launch of the processes also means an enlargement of their sphere of action, and the processes can reinforce their relatively weak position towards the much more influential and powerful DGs responsible for economic policies, internal market and industry.

The role of the European Parliament is very limited in this field, and is not equal in each of the processes. The parliament is clearly open to tackling health care issues at EU level: they support EU-level initiatives on issues of quality and accessibility of health care and patient rights, and the application of the Open Method of Co-ordination. 

The horizontal relationship between the actors in the economic field on the one hand, and in the social and health field on the other (DGs within the Commission, varying formations within the Council) is one of action and reaction, the position of the economic bodies being the most influential. This accounts for the process on the co-ordination of macro-economic policies and the Broad Economic Policy Guidelines. This accounts also for the EU policies on pharmaceutical products and medical devices, which we have not discussed in the context of this article. This accounts even for the positions taken by the Commission in the context of the cases before the European Court of Justice concerning the applicability of the provisions of the free movement of services to the health care services.

The relationship between the EU bodies responsible for public health on the one hand and social policy on the other hand has not always been a smooth one either. There has been some competition to claim responsibility for the different processes. This now seems to have been settled. The process on patient mobility and the impact of the internal market on health care services has become the domain of the public health players. From the outset they have been more dynamic in this field, and this now seems to be accepted. The integration of health care into the process to modernise social protection remains the domain of the social bodies. There is some co-operation and exchange between the processes, and the documents resulting from the different processes now systematically refer to each other when they address issues that are the domain of the other bodies. 

We find, however, that the more concrete the issues selected to be worked on in the different processes become, the more the topics under discussion become intertwined. In each of the processes we note issues of European-wide co-operation on access and quality of care, on information requirements and patient mobility, on the impact of the internal market on health care and on health care technology assessment. Furthermore, the representatives of the Commission and the Member States who are designated to participate in the discussions on these various processes are often the same, since the same competences and experiences are needed. It is too early to anticipate where this convergence of the content and the persons participating on the processes will lead. A closer co-operation or co-ordination of the different processes seems increasingly necessary. 

We have described how several documents in the ongoing processes refer to the need to integrate into the Treaty the necessary guarantees to safeguard the social nature of national health systems. The issue at stake here has been well formulated by Mossialos and McKee in a book which was issued as a result of the Belgian presidency’s conference, mentioned earlier: ”The attempt by governments of EU Member States to “ring fence” national competence in health matters through Article 152 EC (ex 129) may prove to be unwise. It may be better to recognise that health is an issue where a model of “multi-level governance” applies in the EU context. Thus, it may be more appropriate to articulate expressly a “non-market” basis for health care along the lines of social solidarity and universality at both national and EU levels”. (Mossialos and McKee, 2002: 72).

Or by minister Vandenbroucke in the paper he presented at the Max Planck Institute in Cologne: “Member States have lost more control over national welfare policies in the face of pressures from integrated markets than the EU has de facto gained in transferred authority, substantial though the latter may be. Thus there is a growing gap in our steering capacity with regard to welfare policy” (Vandenbroucke, 2002: 7).

The debate on the incorporation of the necessary safeguards into the Treaty has gained momentum thanks to the Convention on the future of Europe 

The main stakeholders, the European Trade Union Confederation (ETUC, 2002) and the representatives of the health care sector in the European Union Health Policy Forum (
) urged the Convention to include in the future Treaty the fundamental human right to health as stated in the Charter of Fundamental Rights of the EU, and safeguards for accessible health care of high quality organised on the basis of solidarity.

In a response, the working group "Social Europe" of the European Convention recommends adding solidarity as a basic value in the Future Constitutional Treaty, and a horizontal clause to safeguard the social objectives of the Union, including a high degree of social protection, a high level of public health, efficient and high quality social services and services of general interest as equivalent, and not subordinate, to economic objectives (The European Convention, 2003)(
).

Given these developments, we can expect that health care will be at the centre of the social debate at EU level in 2003.
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